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Child Protective Proceedings Benchbook 

January-April 2011 Updates  

Updates have been issued for the Child Protective Proceedings Benchbook. A summary 

of each update appears below. The updates have been integrated into the website 

version of the benchbook. Clicking on the links below will take you to the page(s) in the 

benchbook where the updates appear. The text added or changed in each update is 

underlined. 
 

Chapter 5: Notice & Time Requirements 

 5.1 Service of Process in Child Protective Proceedings 

 A putative father lacks standing to seek paternity under the Paternity Act where 

“there *is+ no paternity determination made in legal proceedings involving *the 

husband and wife] that establishe[s that the husband is] not the father of the 

child*.+” Pecoraro v Rostagno-Wallat, ___ Mich App ___, ___ (2011) (a New York 

order of filiation determining that the child was not an issue of the marriage and 

the putative father was the child’s biological father did not constitute a prior 

court determination that the child was not the issue of the defendants’ marriage 

because the legal father could not be forced to participate in the proceedings, and 

therefore, they did not “settle the controversy between the mother and the legal 

father” as required to satisfy the Michigan Paternity Act) (citation omitted). 1 

 5.2 Establishing Paternity 

 A putative father lacks standing to seek paternity under the Paternity Act where 

“there *is+ no paternity determination made in legal proceedings involving *the 

husband and wife] that establishe[s that the husband is] not the father of the 

child*.+” Pecoraro v Rostagno-Wallat, ___ Mich App ___, ___ (2011) (a New York 

order of filiation determining that the child was not an issue of the marriage and 

the putative father was the child’s biological father did not constitute a prior 

                                                 
1
 “[B]ecause the New York court concluded that it lacked personal jurisdiction over [the husband], a necessary 

party to the paternity proceedings, [the Court of Appeals] h[e]ld that the Full Faith and Credit Clause of the United 
States Constitution d[id] not require [the Michigan courts] to give effect to the New York order of filiation.” 
Pecoraro, ___ Mich App at ___. 
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court determination that the child was not the issue of the defendants’ marriage 

because the legal father could not be forced to participate in the proceedings, and 

therefore, they did not “settle the controversy between the mother and the legal 

father” as required to satisfy the Michigan Paternity Act) (citation omitted). 

 

 

Chapter 17: Permanency Planning Hearings 

 17.3 Time Requirements 

 In In re Smith, ___ Mich App ___, ___ (2011), the failure of the Department 

of Human Services to facilitate reunification between an incarcerated 

parent and his child did not require reversal of the trial court’s 

termination of his parental rights where his parental rights to the child’s 

sibling were previously involuntarily terminated and “the prior 

involuntary termination of parental rights to a child’s sibling *under MCL 

712A.19a(2)(c)] is a circumstance under which reasonable efforts to 

reunify the child and family need not be made.” 
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To resolve the legal disputes raised in Dwayne B v Granholm, the DHS
entered into a settlement agreement (effective October 1, 2008) with the
advocacy group, Children’s Rights. Although the majority of obligations
contained in the settlement will be the responsibility of the DHS, court
involvement will be necessary in many cases. What follows is a very brief
synopsis of a few important settlement provisions relevant to courts.
Formal implementation of the settlement will likely necessitate future
changes to the content of this benchbook.

 All foster parents, including any relative with whom a child is
placed, must be willing to become a licensed foster home. The
DHS is prohibited from placing a child in an unlicensed home
unless a court otherwise orders the placement. The DHS may
place a child in an unlicensed home for up to 90 days while a
relative is completing the licensing process. For children placed
in unlicensed foster homes before October 1, 2008, the DHS
must license those caregivers by September 30, 2010. 

 The DHS is prohibited from making independent living or
emancipation a permanent placement goal for children in
foster care placements. The DHS must review all cases with
permanent placement goals of independent living or
emancipation and, at the next scheduled review hearing, the
DHS must change those goals to ones that are federally
recognized (reunification, adoption, placement with a fit and
willing relative, guardianship, or another permanent planning
living arrangement (APPLA). Consistent with the DHS’s
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mandate, courts should avoid ordering independent living or
emancipation as a permanency goal because they are not
federally recognized. To properly assign APPLA as a
permanency goal under the settlement provisions, specific
requirements must be met: (1) the child must be at least 14
years old; (2) the DHS must have exhausted every effort to
place the child for adoption; (3) the foster parents, in writing,
must agree to continue caring for the child; and (4) the Director
of the Bureau of Child Welfare must approve of the goal.

 To ensure Title IV-E funding (and to avoid increasing County
Child Care Fund costs), SCAO recommends that courts
exercise caution before ordering a specific placement. When
considering a case involving a possible court-ordered
placement, SCAO suggests that courts limit ordering specific
placements to situations in which the child is currently placed
in a home that cannot be licensed and the DHS is attempting to
remove the child from the unlicensed home for placement in a
licensed home (or one capable of being licensed), but where the
court has determined that the unlicensed home is the best
placement for the child. 

 The settlement calls for a change in the method of reporting
suspected child abuse or neglect. Rather than reporting
suspected abuse or neglect to the local DHS office, a centralized
toll-free telephone number must be established for purposes of
reporting suspected abuse or neglect. Under such an
arrangement, a centralized office intake worker, without
valuable knowledge of the generational relationship between
the child suspected of being abused or neglected and his or her
parent’s previous status as a protected ward, will be making
decisions about what cases need to be investigated.

 The settlement reduces the number of children who can be
placed in a foster home at the same time from four to three.
This will increase the number of foster homes needed at a time
when foster homes are already in short supply. In addition, the
limit on the number of children who can be placed in a foster
home will, in many cases, diminish the court’s ability to place
siblings together and will force the separation of large families.

 The settlement prohibits placing children more than 75 miles
away. Courts work hard to place children close to home but
many times a placement outside of the 75-mile radius is
necessary and serves the child’s best interests. Particularly in
Michigan’s rural areas and the Upper Peninsula, the 75-mile
radius is especially problematic due to lack of population.
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The settlement report, in its entirety, is available at http://
www.childrensrights.org/reform-campaigns/legal-cases/michigan-
dwayne-b-v-granholm/.

1.1 Summary of Benchbook Contents

This benchbook explains the procedures required in child protective
proceedings, from reporting and investigating suspected child abuse and
neglect, to required court hearings in the Family Division of the Circuit
Court, to appeals to the Michigan Court of Appeals and Michigan
Supreme Court. Although child protective proceedings involve a
complex interplay between the judicial and social services systems,
detailed coverage is given only to required court procedures. The
following limitations on subject matter should be noted:

 internal Department of Human Services (DHS) policies
governing child protective, foster care, and supervising agency
workers are cited when relevant but are not dealt with in-
depth;

 rules governing the regulation of foster care homes and
institutions are not discussed in detail; and

 detailed treatment of the legal requirements for adoptions
should be sought in Adoption Proceedings Benchbook--Revised
Edition (MJI, 2009).

The organization of this benchbook is intended to follow a typical child
protective proceeding. Chapter 2 explains the requirements for reporting
and investigating suspected child abuse or neglect. A report of suspected
abuse or neglect culminates in action by DHS’s Children’s Protective
Services (CPS) Division. This action may involve either offering services
and counseling to the family or filing a petition requesting formal court
action.

A child may be taken into temporary protective custody following an
investigation but prior to the filing of a petition in court. If a CPS worker
(or other person) presents a petition to the Family Division, the court
must follow certain procedures when deciding whether to take
jurisdiction over the child and place him or her outside of the home.
These preliminary steps are explained in the following chapters:

 Chapter 3 outlines the procedures for obtaining temporary
protective custody of a child, either with a court order or
without a court order.
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 Chapter 4 explains the requirements for subject matter
jurisdiction, personal jurisdiction, proper venue, and transfer
of the case.

 Chapter 5 summarizes time and notice requirements applicable
to all stages of a child protective proceeding.

 Chapter 6 deals with petition requirements and the court’s
option of using a preliminary inquiry if the child is not in
custody and custody is not requested.

 Chapters 7 and 8 detail the procedures required at a
preliminary hearing, during which the court must decide
whether to authorize the petition to be filed and whether to
place the child outside of his or her home pending trial. The
court may also order an alleged abuser of the child out of the
child’s home, rather than removing the child from the home.
Chapter 8 also discusses procedures to review a child’s
placement at any time during the proceedings.

If the court authorizes the filing of the petition, a trial will be held, unless
the parent enters a plea of admission or no contest, to determine whether
the court will take personal jurisdiction over the child. This stage of the
proceedings, known as the “adjudicative phase,” is detailed in the
following chapters:

 Chapter 9 covers pretrial conferences, discovery, and motions.

 Chapter 10 details the procedures for taking a parent’s plea of
admission or no contest.

 Chapter 11 discusses common evidentiary issues in child
protective proceedings.

 Chapter 12 explains the required procedures for trials in child
protective proceedings.

If the court takes jurisdiction over the child, the case moves into the
“dispositional phase.” During the dispositional phase, the family must
participate in court-ordered services and counseling designed to improve
the conditions leading to court jurisdiction and, if necessary, to reunify
the family. If, at the initial dispositional hearing, regularly held review
hearings, or a permanency planning hearing, the court determines that
the family should not be reunified, a hearing on termination of parental
rights will be held. The dispositional phase is described in the following
chapters of this benchbook:

 Chapter 13 covers initial dispositional hearings.
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 Chapter 14 contains an overview of funding sources that may
be used to pay the costs of child protective proceedings and
child placements.

 Chapter 15 deals with review of referees’ recommended
findings and conclusions.

 Chapter 16 explains the procedures for conducting
dispositional review hearings, and for conducting emergency
removal hearings when the agency supervising a child who
was not removed from the home believes that the child is in
immediate danger of harm.

 Chapter 17 covers permanency planning hearings, which are
held to decide upon a permanent plan for the child, and
whether to proceed with a hearing on termination of parental
rights.

 Chapter 18 explains in detail the procedures required for
terminating parental rights to a child, either at an initial
dispositional hearing or after.

 Chapter 19 sketches the post-termination review process,
during which efforts to find a permanent adoptive or foster
family are monitored by the court.

 Chapter 20 covers the heightened procedural requirements that
must be observed in child protective proceedings involving
Indian children.

The final two chapters cover matters that are applicable to all stages of
child protective proceedings:

 Chapter 21 covers appeals in child protective proceedings.

 Chapter 22 covers Family Division recordkeeping
requirements.

Note: Throughout this benchbook, “Family Division” is used
to describe the Family Division of the Circuit Court.
References to the probate court or “juvenile court” used in
statutes, court rules, or case law may have been altered to
conform to this usage. MCR 3.903(A)(4) states that “court”
means the Family Division of the Circuit Court when used in
Subchapter 3.900. In addition, MCL 600.1009 states that a
reference to the former Juvenile Division of the Probate
Court in any statute shall be construed as a reference to the
Family Division of Circuit Court.
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1.2 Table Summarizing Michigan Statutes and Court 
Rules Related to Child Protective Proceedings

The following table provides general guidance in locating statutes and
court rules cited in this benchbook related to child protective
proceedings.  

Table 1:

Type of Proceeding Statutes and Court Rules

Reporting and 
Investigating of 
Suspected Child 

Abuse or Neglect

Statutes:
—MCL 722.621 et seq. (Child Protection Law)
—MCL 722.904 of the Parental Rights Restoration Act (judicial 
reporting of suspected abuse following hearing on waiver of 
parental consent for abortion)
—MCL 333.2640, MCL 333.16281, MCL 333.16648, MCL 
333.18117, MCL 333.18237, MCL 330.1748a, MCL 333.6112, 
MCL 333.6113, and MCL 600.2165 (release of medical, dental, 
counseling, psychological, mental health, substance abuse, and 
school records)

Court Rule: MCR 3.218(D) (DHS CPS access to Friend of the 
Court records)

Child Protective 
Proceedings in 
Family Division

Statutes: 
—MCL 712A.1 et seq. (Juvenile Code)
—MCL 722.1101 et seq. (Uniform Child Custody Jurisdiction & 
Enforcement Act)

Court Rules: 
—MCR 3.901–3.928 (general rules for child protective cases)
—MCR 3.961–3.979 (rules for child protective cases)
—MCR 3.991–3.993 (reviews, rehearings, and appeals)

Safe Delivery of 
Newborns

Statute:
MCL 712.1 et seq. (Safe Delivery of Newborns Law)
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Other statutes and court rules may be incorporated by reference in these
provisions. However, a court rule outside of Subchapter 3.900 may only
be applied to a child protective proceeding if a court rule within
Subchapter 3.900 specifically provides that it applies. MCR 3.901(A)
states in part as follows:

“(1) The rules in [Subchapter 3.900], in subchapter 1.100 and
in MCR 5.113, govern practice and procedure in the family
division of the circuit court in all cases filed under the
Juvenile Code.

“(2) Other Michigan Court Rules apply to juvenile cases in
the family division of the circuit court only when this
subchapter specifically provides.”

See also MCR 1.103 (“Rules stated to be applicable . . . only to a specific
type of proceeding apply only . . . to that type of proceeding and control
over general rules”).

MCR 1.104 deals with rules of “practice and procedure” contained in
statutes. “Rules of practice set forth in any statute, if not in conflict with
any of these rules, are effective until superseded by rules adopted by the
Supreme Court.” Thus, statutory rules of procedure, if not in conflict
with the court rules governing child protective proceedings, apply to
such proceedings. Court rules take precedence over statutes only in

Establishing 
Parentage

Statutes:
—MCL 722.711 et seq. (Paternity Act)
—MCL 722.1001 et seq. (Acknowledgment of Parentage Act)

Care and Custody of 
a Child Subject to 
Child Protective 

Proceedings

Statutes: 
—Social Welfare Act, MCL 400.1 et seq. (contains provisions 
regarding placement and funding of placements)
—Michigan Children’s Institute, MCL 400.201 et seq.
—MCL 700.5201 et seq. (appointment of guardians)
—Foster Care Review Boards, MCL 722.131 et seq.
—Foster Care and Adoption Services Act, MCL 722.951 et seq. 
(rules governing supervising agencies)
—Child Care Organizations, MCL 722.111 et seq. (rules 
governing foster care and other placements)
—MCL 722.124a(1) (consent for medical treatment of court 
ward)

Table 1:

Type of Proceeding Statutes and Court Rules
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matters involving judicial rules of practice and procedure, not
substantive law. See, generally, McDougall v Schanz, 461 Mich 15 (1999).

The other court rules that are specifically made applicable to child
protective proceedings are listed below.

 MCR 2.003 (disqualification of a judge);

 MCR 2.004 (notice and opportunity to participate in
proceedings for incarcerated parties);

 MCR 2.104(A) (proof of service of a summons);

 MCR 2.106(G)(1) and (G)(3) (proof of service by publication);

 MCR 2.107(D) (proof of service of papers other than a
summons);

 MCR 2.114(A) (verification of petitions);

 MCR 2.117(B) (appearance of attorney);

 MCR 2.119 (motion practice);

 MCR 2.313 (sanctions for discovery violations);

 MCR 2.401 (scope and effect of pretrial conferences, “except as
otherwise provided in or unless inconsistent with the rules of
[Subchapter 3.900]”);

 MCR 2.506 (service of subpoenas);

 MCR 2.508–2.516, except as modified by MCR 3.911 (jury
procedure in child protective cases);

 MCR 2.602(A)(1)–(2) (form and signing of judgments);

 MCR 2.613 (limitations on correction of error);

 MCR 3.205 (manner of notice from Family Division to another
Michigan court with jurisdiction over a minor);

 MCR 3.206(A)(4) (required information in the petition to
identify other Family Division matters involving members of
the same family);

 MCR 3.606 (contempts committed outside the presence of the
court);

 MCR 5.113 (form and filing of papers);
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 MCR Chapter 7, except as modified by MCR 3.993 (appeals);
and

 MCR 8.108 or as provided by statute (records of proceedings).

MCR 2.116, which governs motions for summary disposition in civil
cases, does not apply to child protective proceedings. In re PAP, 247 Mich
App 148, 153–54 (2001).

Construction and interpretation of court rules.  MCR 3.902 states as
follows:

“(A) In General.  The rules are to be construed to secure
fairness, flexibility, and simplicity. The court shall proceed in
a manner that safeguards the rights and proper interests of
the parties.  Limitations on corrections of error are governed
by MCR 2.613.

“(B) Philosophy.  The rules must be interpreted and applied in
keeping with the philosophy expressed in the Juvenile Code.
The court shall ensure that each minor coming within the
jurisdiction of the court shall:

(1) receive the care, guidance, and control, preferably in
the minor’s own home, that is conducive to the minor’s
welfare and the best interests of the public; and

(2) when removed from parental control, be placed in
care as nearly as possible equivalent to the care that the
minor’s parents should have given the minor.”

MCL 712A.1(3) contains similar language.

1.3 Applicable Federal Law and Regulations

Several federal statutes and regulations apply to child protective
proceedings in Michigan. Applicable federal statutes and regulations
include the following:

 Adoption Assistance & Child Welfare Act of 1980, PL 96-272,
codified at 42 USC 620 et seq. This act requires courts to make
certain findings regarding removal of a child from parental
custody, including findings that continued custody by the
parent would be “contrary to the child’s welfare” and that
“reasonable efforts” have been made to prevent removal or to
reunify the family. The act also provides for review and
permanency hearings.
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 Adoption & Safe Families Act of 1997, PL 105-89, amending
Titles IV-B and IV-E of the Social Security Act, 42 USC 620
and 670 et seq. (ASFA). Among other things, this act includes
provisions that clarify when an agency must make “reasonable
efforts” to prevent removal of a child or to reunify a family.

 Regulations implementing ASFA, 45 CFR 1355.10 et seq.
These regulations detail required court and agency procedures.

 Indian Child Welfare Act, 25 USC 1901 et seq. (ICWA). This
act sets forth the procedures required when an “Indian child”
is involved in a child protective or other custody proceeding.

The ICWA is discussed in detail in Chapter 20. Because they govern
Michigan’s eligibility for federal reimbursement of Children’s Protective
Services expenses and foster care administrative and placement
expenses, ASFA and its implementing regulations are discussed in detail
at relevant points throughout this benchbook. When court compliance
with a regulation is required to establish or maintain a child’s eligibility
for foster care funding under Title IV-E of the Social Security Act, it is
noted in this benchbook. See Section 14.1 for a summary of court
requirements. The following summary is only intended as an overview
of some of the key provisions of ASFA and its implementing regulations.

Summary of ASFA. The ASFA became effective November 19, 1997.
Federal regulations implementing ASFA became effective March 27,
2000. Many of the requirements of ASFA and its implementing
regulations have been incorporated into Michigan statutes and court
rules. Among other changes, ASFA:

 clarifies the requirements that a child may not be removed
from his or her home unless a judge determines that
continuation in the home is “contrary to the child’s welfare”
and that “reasonable efforts” have been made to prevent such
removal or to reunify the family following removal. See 42 USC
671(a)(15)(B). In determining when efforts are reasonable, a
child’s health and safety must be the paramount concern.
Efforts to prevent a child’s removal or reunify a family are not
required where a court has determined that:1

 the parent has subjected the child to “aggravated
circumstances” (as defined in state law, including but not
limited to, abandonment, torture, chronic abuse, and
sexual abuse);

1 DHS is required to file a petition with the court in the circumstances listed below. See Section 2.22.
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 the parent has committed murder of another child of the
parent; committed voluntary manslaughter of another
child of the parent; aided or abetted, attempted, conspired,
or solicited murder or voluntary manslaughter of another
child of the parent; or committed felony assault resulting in
serious bodily injury to the child or another child of the
parent; or

 the parental rights of the parent to a sibling have been
terminated involuntarily. 42 USC 671(a)(15)(D).

 clarifies the requirements for “permanency hearings,”
including the requirement that such a hearing be held within
30 days after a determination that one of the circumstances
listed above exists. 42 USC 671(a)(15)(E)(i). Permanency
hearings are also required to be held within 12 months of the
date that a child entered foster care and at least every 12
months thereafter. See 42 USC 675(5)(c).

 requires “reasonable efforts” to be made to place the child in
accordance with a permanency plan and “concurrent
planning” (simultaneously planning for reunification and an
alternative permanent placement).2 42 USC 671(a)(15)(C) and
(F). 

 requires the state to file or join in filing a petition for
termination of parental rights if a child has been in foster care
for 15 of the last 22 months, unless the child is in the care of a
relative, a state agency has demonstrated a compelling reason
why termination would not be in the best interests of the child,
or the state has not provided necessary services for family
reunification (in cases where reasonable efforts to reunify the
family must be made). 42 USC 675(5)(E).

 requires the state to file or join in filing a petition for
termination of parental rights if a court has determined that a
child has been abandoned or the parent has committed murder
of another child of the parent; committed voluntary
manslaughter of another child of the parent; aided or abetted,
attempted, conspired, or solicited murder or voluntary
manslaughter of another child of the parent; or committed
felony assault resulting in serious bodily injury to the child or
another child of the parent, unless the child is in the care of a
relative, a state agency has demonstrated a compelling reason
why termination would not be in the best interests of the child,
or the state has not provided necessary services for family

2 See MCL 712A.19(12), and SCAO memorandum at http://courts.michigan.gov/scao/resources/other/
scaoadm/2008/2008-05.pdf.
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reunification (in cases where reasonable efforts to reunify the
family must be made). 42 USC 675(5)(E).

 requires that foster parents, preadoptive parents, and relative
caretakers must be given notice and an opportunity to be heard
at reviews or hearings in child protective proceedings. They
may not be made parties to the proceeding solely on the basis
of this new requirement, however. 42 USC 675(5)(G).

The regulations implementing ASFA clarify the act’s requirements.
Among other things, the regulations:3

 require the judicial “contrary to the child’s welfare”
determination be made in the first court order that sanctions
removal. If this determination is not made, the child’s foster
care maintenance payments will be ineligible for
reimbursement under Title IV-E for the duration of that child’s
stay in foster care. 45 CFR 1356.21(c). 

 require the “reasonable efforts to prevent removal”
determination, or a determination that such efforts were not
required, to be made within 60 days after the child’s removal.
45 CFR 1356.21(b)(1)(i). If this determination is not made
within 60 days, the child’s foster care maintenance payments
will be ineligible for reimbursement under Title IV-E for the
duration of that child’s stay in foster care. 45 CFR
1356.21(b)(1)(ii).

 require a determination that “reasonable efforts” to finalize a
permanency plan be made within 12 months of a child’s entry
into foster care and every 12 months thereafter while the child
is in foster care. 45 CFR 1356.21(b)(2)(i). If this determination is
not timely, the child’s foster care maintenance payments will be
ineligible for reimbursement under Title IV-E until the
required determination is made. 45 CFR 1356.21(b)(2)(ii).

1.4 Application of the Michigan Rules of Evidence

The Michigan Rules of Evidence (MRE) do not apply to child protective
proceedings unless a court rule specifies that they apply. MCR
3.901(A)(3) states:

“The Michigan Rules of Evidence, except with regard to
privileges, do not apply to proceedings under this
subchapter, except where a rule in this subchapter

3 For guidance in interpreting these regulations, see 65 Federal Register 4020 (2000).
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specifically so provides. MCL 722.631 governs privileges in
child protective proceedings.”

See also MRE 1101(b)(7) (the Michigan Rules of Evidence, other than
those with respect to privileges, do not apply wherever a rule in
Subchapter 3.900 states that they don’t apply). The applicability of the
MRE and the law governing privileges are discussed in Sections 11.2 and
11.3.

MCR 3.903(A)(15) defines “legally admissible evidence” as “evidence
admissible under the Michigan Rules of Evidence.”
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In this chapter. . .

This chapter covers the initial stages of a child protective proceeding,
from reporting and investigating suspected child abuse or neglect under
the Child Protection Law, MCL 722.621 et seq., to filing petitions for court
jurisdiction concerning that abuse or neglect under the Juvenile Code,
MCL 712A.1 et seq. The broad statutory definitions of “child abuse” and
“child neglect” in the Child Protection Law are provided. The chapter
also describes the persons required to report suspected child abuse or
child neglect to the Department of Human Services (DHS), the required
procedures for and limitations on a subsequent DHS, law enforcement,
or joint investigation of the suspected abuse or neglect, and required
responses by DHS following their investigation. Civil and criminal
liability and immunity from civil liability are also discussed.

2.1 Definitions Under the Child Protection Law

The Child Protection Law, MCL 722.621 et seq., governs reporting and
investigating suspected child abuse and neglect, and provides for or
requires the filing of petitions to initiate child protective proceedings
under the Juvenile Code, MCL 712A.1 et seq. The following definitions
apply to the investigation and reporting stage of child protective
proceedings.

The definitions of “child abuse” and “child neglect” under the Child
Protection Law are much broader than the statutory bases for Family
Division jurisdiction in child protective proceedings contained in the
Juvenile Code.1 These broad definitions and the mandatory reporting
requirements reflect the basic purpose of the Child Protection Law,
which is to discover and investigate possible cases of child abuse or
neglect, and of child protective proceedings, which is to protect children
and prevent abuse or neglect, rather than to punish abusive or neglectful
adults. See, generally, People v Gates, 434 Mich 146, 161–62 (1990)
(protective proceedings distinguished from criminal proceedings).

1 See Section 4.2 for a discussion of these statutory bases.
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The Court of Appeals has held that the definitions of “child abuse” and
“child neglect” in the Child Protection Law should be construed to
exclude harms not expressly listed in those definitions. Mich Ass’n of
Intermediate Special Educ Administrators v Dep’t of Social Services, 207 Mich
App 491, 497-98 (1994). Thus, the Court refused to give the term “mental
injury” in the definition of “child abuse” an expansive reading to include
a parent’s refusal to follow the educational recommendations of a school
district. Id. at 498.

The Child Protection Law has survived overbreadth and vagueness
challenges. See People v Cavaiani,172 Mich App 706, 711–15 (1988).

A. “Child Abuse”

Under the Child Protection Law, “child abuse” is defined as “harm
or threatened harm to a child’s health or welfare that occurs through
nonaccidental physical or mental injury, sexual abuse, sexual
exploitation, or maltreatment, by a parent, a legal guardian, or any
other person responsible for the child’s health or welfare or by a
teacher, a teacher’s aide, or a member of the clergy.” MCL
722.622(f). “Threatened harm” means “[a]n act or failure to act
which places a child in a situation where [child abuse] is likely to
occur or family history is such that past abusive or neglectful
behavior is indicative of future behavior (absent the resolution of
the past child safety issues).” DHS Services Manual, CFP 711-5. A
“child” is a person under age 18. MCL 722.622(e). A “member of the
clergy” is “a priest, minister, rabbi, Christian science practitioner, or
other religious practitioner, or similar functionary of a church,
temple, or recognized religious body, denomination, or
organization.” MCL 722.622(l).

Note: The current version of MCL 722.622(f) became
effective on December 30, 2002. 2002 PA 693. Previously,
“child abuse” was defined as “harm or threatened harm
to a child’s health or welfare by a parent, a legal
guardian, or any other person responsible for the child’s
health or welfare, or by a teacher or teacher’s aide, that
occurs through nonaccidental physical or mental injury;
sexual abuse; sexual exploitation; or maltreatment.” The
Court of Appeals in People v Beardsley, 263 Mich App
408, 416 (2004), held that the previous definition of
“child abuse” required a mandatory reporter to report
the abuse to DHS only when the suspected perpetrator
is a parent, legal guardian, teacher, teacher’s aide, or
other person responsible for the child’s health and
welfare. The Court rejected the argument that sexual
abuse, sexual exploitation, or maltreatment by any
person must be reported. The Court noted that 2002 PA
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693 amended the definition of “child abuse” to clarify
that “the physical or mental injury, sexual abuse or
exploitations, or maltreatment must be committed by
one of the enumerated persons– not just any person – in
order to be a mandatory reportable act[]” under the
Child Protection Law. Beardsley, supra at 416 n 3.

Department of Human Services (DHS) Children’s Protective
Services (CPS) will not investigate reports of suspected child abuse
by teachers or teacher’s aides: instead, CPS will refer such reports to
the appropriate law enforcement agency. This is because teachers
and teacher’s aides are not “persons responsible for a child’s health
or welfare.”2 The DHS Services Manual, CFP 712-6, states:

“Teachers and teachers’ aides are included in the
definition of “child abuse” in the Child Protection Law
but they are not included in the definition of “person
responsible for the child’s health or welfare.” DHS is
only authorized to investigate alleged abuse by a
“person responsible for the child’s health or welfare.” So
complaints alleging child abuse by teachers or teachers’
aides are appropriately referred to law enforcement and
are NOT investigated by the Department.

“Similarly, law enforcement is responsible for the
investigation of complaints of abuse allegedly
committed by other persons not responsible for the
child’s health or welfare. This includes police officers,
neighbors, strangers, youth group leaders and child
care aides (baby-sitters who provide day care in the
child’s home).”

This applies to clergy members as well. See MCL 722.623(6),
discussed in Section 2.7, below.

Nonaccidental physical or mental injury. The DHS Services Manual,
CFP 711-5, includes in its definition of “nonaccidental physical
injury” “temporary disfigurement . . . which requires medical
intervention or which occurs on a repetitive basis.” The definition
also lists several serious physical injuries. MCL 722.628(3)(c) defines
“severe physical injury” as “an injury to the child that requires
medical treatment or hospitalization and that seriously impairs the
child’s health or physical well-being.” The presence of a “severe
physical injury” requires DHS cooperation with law enforcement
officials and the filing of a petition in the Family Division of Circuit
Court.3

2 See Section 2.1(C), below.
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“Mental injury” is defined in DHS Services Manual, CFP 711-5, as
follows:

“. . . A psychological condition (diagnosed by a mental
health practitioner) caused by physical or verbal acts,
omissions (including the denial of appropriate
treatment), or maintaining an environment, by parent or
person responsible for the child’s health or well-being
which:

. . . renders the child chronically anxious, agitated,
depressed, socially withdrawn, psychotic, or in
reasonable fear that his or her life and/or safety, or
that of another family member is threatened, or;

. . . chronically interferes with the child’s ability to
accomplish age-appropriate milestones.

“Note: [DHS] staff cannot make a finding of a
psychological condition without supporting
documentation (e.g. psychological evaluation) from a
mental health practitioner outside of [DHS].”

“Sexual abuse” is defined as engaging in “sexual contact or sexual
penetration,” as those terms are defined in §520a of the Penal Code,
with a child:

“Sexual contact” means the intentional touching of the
victim’s or actor’s intimate parts or the intentional
touching of the clothing covering the immediate area of
the victim’s or actor’s intimate parts, if that intentional
touching can reasonably be construed as being for the
purpose of sexual arousal or gratification.

“Sexual penetration” means sexual intercourse,
cunnilingus, fellatio, anal intercourse, or any other
intrusion, however slight, of any part of a person’s body
or of any object into the genital or anal openings of
another person’s body, but emission of semen is not
required.

MCL 722.622(w) and MCL 750.520a(k) and (l). In criminal cases, the
Michigan Court of Appeals has established an objective or
“reasonable person” standard when determining whether a sexual
touching was for the purpose of sexual arousal or gratification.
Therefore, while a criminal defendant must intend the sexual
touching, his or her subjective or specific intent as to sexual arousal

3 See Sections 2.8 and 2.21, below.
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or gratification is irrelevant. See People v Fisher, 77 Mich App 6, 12–
13 (1977), and People v Piper, 223 Mich App 642, 646–47 (1997).

“‘Sexual exploitation’” includes allowing, permitting, or
encouraging a child to engage in prostitution, or allowing,
permitting, encouraging, or engaging in the photographing,
filming, or depicting of a child engaged in a listed sexual act as
defined in . . . MCL 750.145c.”  MCL 722.622(x). MCL 750.145c(1)(h)
defines a “listed sexual act” as sexual intercourse, erotic fondling,
sadomasochistic abuse, masturbation, passive sexual involvement,
sexual excitement, or erotic nudity.

B. “Child Neglect”

“Child neglect” is defined as “harm or threatened harm to a child’s
health or welfare by a parent, legal guardian, or any other person
responsible for the child’s health or welfare that occurs through
either of the following:

(i) Negligent treatment, including the failure to provide
adequate food, clothing, shelter, or medical care.

(ii) Placing a child at an unreasonable risk to the child’s
health or welfare by failure of the parent, legal
guardian, or other person responsible for the child’s
health or welfare to intervene to eliminate that risk
when that person is able to do so and has, or should
have, knowledge of the risk.” MCL 722.622(j)(i)–(ii).

“Threatened harm” means “[a]n act or failure to act which places a
child in a situation where [child neglect] is likely to occur or family
history is such that past abusive or neglectful behavior is indicative
of future behavior (absent the resolution of the past child safety
issues).” DHS Services Manual, CFP 711-5. A “child” is a person
under age 18. MCL 722.622(e).

Negligent supervision. Improper supervision may constitute “child
neglect.” “Improper supervision” is defined in DHS Services
Manual, CFP 711-5, as:

“. . . placing the child in or failing to remove the child
from a situation that a reasonable person would realize
requires judgment or actions beyond the child’s level of
maturity, physical condition, or mental abilities and that
results in bodily injury or a substantial risk of
immediate harm to the child.” (Footnote omitted.)

The DHS will not investigate allegations of parental substance abuse if
that is the only allegation made. See DHS Services Manual, CFP 712-6.
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However, a parent’s daily use and sale of controlled substances in the
child’s home that results in improper supervision of the child may be
“child neglect.” People v Wood, 447 Mich 80, 86–87 (1994).

Failure to protect. The DHS Services Manual, CFP 711-5, defines “failure
to protect” as follows:

“Failure to Protect means:

. . . knowingly allowing another person to mistreat
or abuse the child without taking appropriate
measures to stop such mistreatment or abuse and
prevent it from recurring when the person is able
to do so and has, or should have had, knowledge
of the mistreatment.

“Assess whether the child is in danger of serious or
immediate harm based on failure to protect a child
against a non-offending caretaker of children in a
domestic violence situation. A non-offending caretaker
will not be held responsible for Neglect, based on failure
to protect if the child is not at imminent risk. If the child
is at imminent risk, determine what steps the non-
offending caretaker has taken to protect the child.

“A caretaker who would otherwise be considered a non-
offender but who

1. directly harms his/her child(ren),

2. fails to protect a child who is at imminent risk,

3. allows a child to be seriously harmed,

4. or has a historical record that shows a
documented pattern of domestic violence where
the non-offending caretaker has been unable to
protect the children, must be held responsible for
their abusive or neglectful behavior.

“In the above situations, the person previously referred
to as the nonoffending caretaker is also a perpetrator.”

The failure to protect a child from sexual abuse may also constitute
“child neglect” if the parent or person responsible for the child’s
health or welfare knew or should have known that the abuse was
occurring and failed to intervene. Spikes v Banks, 231 Mich App 341,
352 (1998), and Phillips v Diehm, 213 Mich App 389, 396 (1995).

Domestic violence. “Domestic violence is a pattern of assaultive
and coercive behaviors, including physical, sexual, and
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psychological attacks as well as economic coercion, that adults or
adolescents use against their intimate partners.” DHS Services
Manual, CFP 712-6. The DHS will not investigate complaints that
contain only allegations of domestic violence. To be accepted for
investigation, a complaint must “include information indicating the
domestic violence has resulted in harm or threatened harm to the
child.” Id.

In cases involving domestic violence, the presence of any of the
following factors may indicate threatened harm of a child:

 “A weapon was used or threatened to be used in the
domestic violence incident.

 “Animals have been deliberately injured or killed by the
perpetrator.

 “A parent or other adult is found in the home in violation
of a child protection court order or personal protection
order.

 “There are reported behavioral changes in the child (e.g.
child’s teacher describes that the child used to be an
involved and highly functioning student and now is
withdrawn, doing poorly in coursework, or acting out with
violence).

 “Reported increase in frequency or severity of domestic
violence.

 “Threats of violence against the child(ren).” DHS Services
Manual, CFP 712-6.

DHS Services Manual, CFP 713-8, states that in cases involving
domestic violence, the following factors should be considered when
determining whether to confirm an allegation of “failure to protect”
against a non-offending parent:

 “Review CPS history for prior CPS services and the
responses of the victim of domestic violence to past
situations involving domestic violence.

 “Assess any actions taken by the victim of domestic
violence to protect the child(ren) from harm.

 “Assess protective strategies the domestic violence victim
may have employed in an attempt to protect the child(ren)
such as:

 Disciplining the child so the perpetrator does not.
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 Remaining in the home to protect the child(ren) (the
perpetrator may have made threats against the
child(ren) if the victim of domestic violence should
attempt to leave or the victim of domestic violence
may feel the child(ren) is at greater risk in a different
environment).

 Shifting the perpetrator’s abuse from the child(ren) to
the adult victim of domestic violence.

 Leaving child(ren) with others (outside the home) as
a way to protect the child(ren).”

Educational neglect. Educational neglect does not fall within the
definition of “child neglect” in the Child Protection Law. Children’s
Protective Services will not investigate a report alleging only a
child’s failure to attend school. Reports alleging other forms of child
abuse or neglect and including nonattendance will be investigated,
however. DHS Services Manual, CFP 712-6.

Religious exemptions under the Child Protection Law. MCL
722.634 states that a parent or guardian legitimately practicing his or
her religious beliefs who thereby does not provide specified medical
treatment for a child shall not be considered a negligent parent or
guardian for that reason alone. Thus, it appears that failure to
provide medical treatment on legitimate religious grounds does not
constitute “negligent treatment” or “child neglect” under the Child
Protection Law. See also MCL 722.127 (DHS rules governing child
care organizations may not authorize or require medical
examination, immunization, or treatment of any child whose parent
objects on religious grounds).

However, MCL 722.634 does not preclude a court from ordering
medical or nonmedical remedial services recognized by state law
for a child whose health requires it, nor does it abrogate the
responsibility of persons required to report suspected abuse or
neglect.

Ordering Medical Services for a Child Over the
Religious Objection of a Parent, by Honorable Donald S.
Owens

The telephone rings. Sleepily you open your eyes, get
out of bed and answer the phone, inwardly groaning as
you see it is 2:00 a.m. The voice on the phone is that of a
doctor from your local hospital informing you that a
newborn baby needs an immediate blood transfusion
due to an Rh incompatibility with his mother. The
doctor tells you that the parents refuse to consent to the
transfusion because of their religious belief. He adds
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that without a transfusion very soon, the baby will
suffer brain damage and possibly death. What can you
do? What should you do?

Medical neglect of a child is a basis for Family Court
jurisdiction. MCL 712A.2(b). Some question, however,
whether a parent's refusal to consent to medical
treatment for a child constitutes medical neglect when
the refusal is based on sincerely held religious beliefs.
Historically, courts have had little difficulty finding
medical neglect when the objection of the parent is
based upon a religious belief which is the product of
mental illness or a religion invented by the parent.

Much more difficult are objections to medical treatment
which are based on religious beliefs held by generally
recognized religious denominations. Some argue that if
the parents' religious belief is sincere and they belong to
a generally recognized religious denomination, a court
has no business overruling their decision regarding
medical care for their own children. Since medicine is
not infallible, and physicians themselves often disagree,
parents must often decide between competing advice of
physicians as to what treatment is in the best interest of
their children. This is not considered neglect unless the
parents' decision was patently unreasonable and the
child suffered, or could have suffered, serious harm as a
result. The same analysis applies to parental decisions
based on religious beliefs. If the child is not in danger of
serious harm, most courts will respect the parents'
decision. If, on the other hand, competent medical
testimony establishes that the child suffers a significant
risk of serious harm, courts will usually intervene to
protect the child and order treatment over the religious
objection of the parents.

Those who object to the court's authority to order
medical treatment over the religious objection of the
parents often cite MCL 722.127; MSA 25.358(27), a
provision of the Child Care Organizations Act, which
provides that: "Nothing in the rules adopted pursuant
to this act shall authorize or require medical
examination, immunization, or treatment for any child
whose parent objects thereto on religious grounds."
They may also cite MCL 722.634; MSA 25.248(14), a
provision of the Child Protection Law, which provides
that: "A parent or guardian legitimately practicing his
religious beliefs who thereby does not provide specified
medical treatment for a child, for that reason alone shall
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not be considered a negligent parent or guardian. This
section shall not preclude a court from ordering the
provision of medical services or nonmedical remedial
services recognized by state law to a child where the
child's health requires it nor does it abrogate the
responsibility of a person required to report child abuse
or neglect." Both of these provisions appear to protect
the right of parents to object to medical treatment on
religious grounds.

The provision of the Child Protection Law implies that
such parental conduct does not constitute neglect, but
the law does not prohibit the court from ordering
treatment. How this could be done is not explained. The
Family Court only has authority to enter orders
regarding juveniles if the juvenile comes within the
jurisdiction of the court. However, if the defined
behavior is not neglectful, the child obviously does not
come within the jurisdiction of the court, and the court
has no authority to order treatment for that child. In
fact, this proviso of the law does not use the term
“neglect,” but states that the parental refusal to consent
to medical treatment is not “negligent.” This is a term
from tort law and not from child abuse and neglect law.
Presumably, the Legislature meant “neglectful,”
although it is conceivable by using the term “negligent,”
the Legislature meant to protect the parents from a tort
action by the child's estate, but still permit the Family
Court to take jurisdiction on the basis of neglect.

To the extent both of these statutory provisions attempt
to prevent the court from protecting children whose
lives or health are in serious danger, I believe that they
are unconstitutional denials of equal protection to
children. In a case which did not involve denial of
medical treatment, but involved other attempts by the
state to protect children, and which involved the
religious convictions of their parents, the U.S. Supreme
Court in Prince v Commonwealth of Massachusetts, 64 S Ct
438 (1944), states a rationale which is equally applicable
to the situations we have been discussing: “Parents may
be free to become martyrs themselves. But it does not
follow they are free, in identical circumstances, to make
martyrs of their children before they [the children] have
reached the age of full and legal discretion when they
can make the choice for themselves.” Id. at 444.

If you decide, based on the foregoing analysis, that you
have the authority as a judge to override the sincerely
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held religious convictions of the parents in a particular
case, how should you proceed? During court hours, a
petition may be filed and a preliminary hearing held.
Unfortunately, most of these cases arise after court
hours. In those cases, some judges verbally authorize
placement of a child in the hospital based on a report of
suspected medical neglect of the child. Once the court
takes custody of the child and orders placement in the
hospital, the court then has authority and responsibility
to provide whatever medical treatment is necessary for
the child.

While this approach has merit, especially in areas where
these cases are numerous, it never gives the parents
their “day in court.” By the time a preliminary hearing
or trial takes place, the issue is moot since the medical
treatment has been already authorized and rendered.
The approach I favor (and practice) is for the judge to
conduct a preliminary hearing at the hospital. A
protective services worker (if available) or a hospital
employee can handwrite a petition requesting
jurisdiction. The judge can then hold a preliminary
hearing in a room in the hospital, at which time the
petition can be read to the parents, the doctors can
testify under oath regarding the need for the treatment,
the parents can have an opportunity to state their
position, and the judge can then decide whether to
authorize the filing of the petition or, if that is deferred
until counsel can be obtained, to authorize the
placement of the child and approve the medical
treatment requested. Of course, having attorneys
present for the parents and child (and even the
petitioner) is highly desirable, though is usually not
practical during the middle of the night. After such a
hearing, the judge can handwrite a preliminary order
taking custody of the child, placing the child in the
hospital and authorizing specified medical treatment
for the child.

While I do not believe this approach is required by the
law, it does give the parents an opportunity to be heard
in the event the judge orders the medical treatment, and
it gives the judge an opportunity to clearly assess the
true need for, and the urgency of, the treatment.
Sometimes, after such hearings, treatment can be
delayed and may even become unnecessary. If you
order medical treatment, a wise course might be to
order the minimum treatment necessary to preserve the
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life or the health of the child, rather than giving carte
blanche to the medical staff. I often require the
physician to obtain my approval for each medical
procedure as it becomes necessary. In emergency
situations, the physician must make reasonable efforts
for a certain amount of time—usually 15 minutes—to
contact me before proceeding with the treatment. All of
these types of orders are designed to minimize the
medical treatment the child will receive over the
objection of the parents.

It is my opinion that sincerely held parental religious
beliefs should be given great weight by the court and
that orders authorizing medical treatment should only
be entered when absolutely necessary and only to the
minimum extent required. Because of the emergency
nature of most of these proceedings, it is not possible to
have a trial before the medical treatment is ordered; a
preliminary hearing is usually the most that can be
accomplished.

If medical treatment is ordered over their religious
objections, some parents remain angry, even after the
child recovers. Most, however, are happy that their
child is alive and that, because the judge was willing to
take appropriate action, they did not have to violate
their religious beliefs.

There is also an argument that MCL 722.634 provides a
Family Court with the authority to order medical
services for the child.

C. “Person Responsible for the Child’s Health or Welfare” 

Under MCL 722.622(u)(i)–(ii), “person responsible for the child’s
health or welfare” means the following:

 a parent;

 a legal guardian;

 These exceptions limit a “nonparent adult’s” access to
information on the DHS’s central registry and absolve the
DHS from contacting a “nonparent adult” after
interviewing the child at a school or other institution. 

 a person 18 years of age or older who resides for any length
of time in the same home in which the child resides, or,
except when used in MCL 722.627(2)(e) or MCL 722.628(8),
“a nonparent adult”; or
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 an owner, operator, volunteer, or employee of a licensed or
registered child care organization, or a licensed or
unlicensed adult foster care family or small group home as
defined in MCL 400.703 of the Adult Foster Care Facility
Licensing Act.

Persons who reside in the child’s home may include foster parents,
live-in adult friends or siblings of a parent or foster parent, and live-
in babysitters or housekeepers. DHS Services Manual, CFP 711-5.

A “nonparent adult” is a person 18 years old or older who,
regardless of the person’s domicile, meets all of the following
criteria in relation to a child:

the person has substantial and regular contact with the
child;

the person has a close personal relationship with the
child’s parent or with a “person responsible for the
child’s health or welfare”; and

the person is not the child’s parent or a person otherwise
related to the child by blood or affinity to the third
degree (i.e., is not the child’s parent, grandparent, great-
grandparent, brother, sister, aunt, uncle, niece, or
nephew). MCL 722.622(t)(i)–(iii).

A “child care organization” is defined in MCL 722.111(1)(a) and
includes:

“. . . a governmental or nongovernmental organization
having as its principal function receiving minor
children for care, maintenance, training, and
supervision, notwithstanding that educational
instruction may be given. Child care organization
includes organizations commonly described as child
caring institutions, child placing agencies, children’s
camps, children’s campsites, children’s therapeutic
group homes, child care centers, day care centers,
nursery schools, parent cooperative preschools, foster
homes, group homes, or child care homes.” 

A foster parent is a person responsible for his or her foster child’s
health or welfare. Spikes v Banks, 231 Mich App 341, 351 (1998).

A “child caring institution” is defined in MCL 722.111(1)(b) and
includes:

“ . . . a child care facility that is organized for the
purpose of receiving minor children for care,
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maintenance, and supervision, usually on a 24-hour
basis, in buildings maintained by the  child caring
institution for that purpose, and operates throughout
the year. . . . Child caring institution also includes
institutions for mentally retarded or emotionally
disturbed minor children.”

A “child placing agency” is defined in MCL 722.111(1)(c) and
includes:

“. . . a governmental organization or an agency
organized . . . for the purpose of receiving children for
placement in private family homes for foster care or for
adoption. The function of a child placing agency may
include  investigating  applicants for adoption and
investigating and certifying foster family homes and
foster family group homes as provided in this act. The
function of a child placing agency may also include
supervising  children who are 16 or 17 years of age and
who are living in unlicensed residences as provided in
[MCL 722.115(4)].”

Effect of substantiated child abuse or neglect by a “person
responsible for the child’s health or welfare.” Such persons or
organizations may be subject to the loss of parental or custodial
rights over the child if the abuse or neglect is “substantiated.” If the
person suspected of abuse or neglect is not “responsible for the
child’s health or welfare,” the DHS may be required to notify the
prosecutor for investigation of possible criminal violations and the
Department of Consumer and Industry Services for possible
regulatory violations.4

If DHS finds by a preponderance of the evidence that a nonparent
adult who lives outside the child’s home, an owner, operator,
volunteer, or employee of a child care organization, or an employee
of an adult foster care home in which a child is placed has abused or
neglected a child, the perpetrator must be placed on DHS’s central
registry. MCL 722.628d(4). This applies to licensed foster parents.
DHS Services Manual, CFP 711-4, 718-7.

4 See Sections 2.19, Note (definition of “substantiation”), and 2.7 (referral to law enforcement and
regulatory agencies), below.
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2.2 Mandatory Reports of Suspected Abuse or Neglect

A. Mandatory Reporters

If a person listed below has “reasonable cause to suspect”5 that a
child is being abused or neglected, he or she must report or cause to
be reported  to the DHS the suspected abuse or neglect. These
“mandatory reporters” are:

 physicians;

 dentists;

 physician’s assistants;

 registered dental hygienists;

 medical examiners;

 nurses;

 persons licensed to provide emergency medical care;

 audiologists;

 psychologists;

 marriage and family therapists;

 licensed professional counselors;

 social workers;

 licensed master’s social workers;

 licensed bachelor’s social workers;

 registered social service technicians;

 social service technicians;

 Friend of the Court (FOC) employees working in a
professional capacity in any FOC office;

 school administrators;

 school counselors or teachers;

 law enforcement officers;

5 See Section 2.5, below, for discussion of “reasonable cause to suspect.”.
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 members of the clergy; and

 regulated child care providers.

MCL 722.623(1)(a). See also MCL 330.1707(5) (mental health
professional must report suspected abuse or neglect as required by
MCL 722.623), MCL 750.411 (hospitals, pharmacies, and physicians
must report injuries caused by violence or a weapon to local law
enforcement officer), and MCL 722.623(1)(c) (employees, who,
because of federal funding statutes, regulations, or contracts, are
prohibited from reporting in the absence of a state mandate or court
order, are required to report in the same manner as required in
MCL 722.623(1)(a)).

DHS employees who are mandatory reporters. MCL 722.623(1)(b)
requires certain DHS employees who have reasonable cause to
suspect child abuse or neglect to report their suspicions to DHS
CPS. The DHS employees required to report are:

“(i) Eligibility specialist.

“(ii) Family independence manager.

“(iii) Family independence specialist.

“(iv) Social services specialist.

“(v) Social work specialist.

“(vi) Social work specialist manager.

“(vii) Welfare services specialist.”

B. Duty to Report Is Based on Identity of Alleged 
Perpetrator

The imposition of a duty to report suspected child abuse or neglect
under MCL 722.623(1)(a) is based on the type of relationship
between the child and the perpetrator rather than on the occurrence
of the alleged abuse or neglect. Doe v Doe I (On Remand), 289 Mich
App 211, ___ (2010). Thus, MCL 722.623(1)(a) imposes a duty to
report only if the alleged perpetrator is the “parent, legal guardian,
teacher, teacher’s aide, clergyman ‘or any other person responsible
for the child’s health or welfare,’ including a ‘nonparent adult,’ as
those terms are defined by MCL 722.622(u) and (t).” Doe I, supra at
___.

A “person responsible for the child’s health or welfare” is:
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“[A] parent, legal guardian, person 18 years of age or
older who resides for any length of time in the same
home in which the child resides, or, except when used
in [MCL 722.627(2)(e) or MCL 722.628(8)], nonparent
adult; or an owner, operator, volunteer, or employee of
1 or more of the following:

“(i) A licensed or registered child care
organization.

“(ii) A licensed or unlicensed adult foster care
family home or adult foster care small group home
as defined in . . . MCL 400.703.” MCL 722.622(u)(i)-
(ii).

A “nonparent adult” is:

“[A] person who is 18 years of age or older and who,
regardless of the person’s domicile, meets all of the
following criteria in relation to a child:

“(i) Has substantial and regular contact with the
child.

“(ii) Has a close personal relationship with the
child’s parent or with a person responsible for the
child’s health or welfare.

“(iii) Is not the child’s parent or a person otherwise
related to the child by blood or affinity to the third
degree.” MCL 722.622(t)(i)-(iii).

C. Privileges Do Not Excuse Mandatory Reports of 
Suspected Abuse or Neglect

MCL 722.631 states that “[a]ny legally recognized privileged
communication except that between attorney and client or that
made to a member of the clergy in his or her professional character
in a confession or similarly confidential communication is
abrogated and shall not constitute grounds for excusing a report
otherwise required to be made or for excluding evidence6 in a civil
child protective proceeding resulting from a report made pursuant
to [the Child Protection Law]. This section does not relieve a
member of the clergy from reporting suspected child abuse or child
neglect under [MCL 722.623] if that member of the clergy receives
information concerning suspected child abuse or child neglect while
acting in any other capacity listed under [MCL 722.623].”

6  See Section 11.3 for a discussion of the abrogation of privileges during child protective proceedings.
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D. Licensing or Certification Sanctions for Failure to Report

A social worker’s failure to report suspected child abuse or neglect
may result in licensing or certification sanctions. In Becker-Witt v Bd
of Examiners of Social Workers, 256 Mich App 358, 362–64 (2003), the
Court of Appeals upheld an administrative law judge’s (ALJ)
revocation of a social worker’s professional license for failure to
comply with MCL 722.623(1). The Court of Appeals found that the
social worker had reasonable cause to suspect that her client was
sexually abusing the client’s child. The Court of Appeals agreed
with the ALJ that the social worker’s failure to comply with the
Child Protection Law constituted both gross negligence and
incompetence as defined in MCL 339.604(e) and (g) of the
Occupational Code.

E. Notification of Mandatory Reporter

The DHS must notify the above-listed “mandatory reporters” upon
completion of an investigation of the report. See MCL 722.628(13)
and (14)(a)–(c).

2.3 Non-Mandatory Reports of Suspected Abuse or 
Neglect

In addition to the mandatory reporters listed in Section 2.2, immediately
above, any person (usually a friend, neighbor, or relative), including a
child, who has reasonable cause to suspect child abuse or neglect may
report the matter to the DHS or a law enforcement agency. MCL 722.624.
See also MCL 722.632 (Child Protection Law does not prohibit any
person from reporting suspected abuse or neglect to law enforcement
officials or the court). 

2.4 Child Abuse Reports by Judges Under the Parental 
Rights Restoration Act

The Parental Rights Restoration Act, MCL 722.901 et seq., provides that
abortions may not be performed on minors without first obtaining the
written consent of the minor and one of the parents or legal guardians of
the minor. MCL 722.903(1). If the parent or legal guardian is not available
or refuses to give his or her consent, or if the minor elects not to seek the
consent of a parent or legal guardian, the minor may petition the Family
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Division of the Circuit Court7 for a waiver of the parental consent
requirement. MCL 722.903(2).

The Parental Rights Restoration Act requires judges to report all
instances of suspected sexual abuse, and permits judges to report all
instances of suspected child abuse.

When minor reveals that she is a victim of sexual abuse. Where a
person under age 18 seeking waiver of parental consent for abortion
reveals to the court that she is the victim of sexual abuse, and that her
pregnancy is, or may be, the result of the sexual abuse, the court must
immediately:

“(a) Report the suspected abuse to the [DHS] or a law
enforcement agency pursuant to the child protection law. . . .

“(b) Inform the minor that there are laws designed to protect
her, including all of the following provisions of [the Juvenile
Code]:

(i) That a law enforcement officer may without court
order take the minor into temporary protective custody
if, after investigation, the officer has reasonable grounds
to conclude that the minor’s health, safety, or welfare
would be endangered by leaving her in the custody of
her parent or legal guardian.8

(ii) That the [Family Division] may, upon learning of the
suspected sexual abuse, immediately hold a preliminary
inquiry to determine whether a petition for court
jurisdiction should be filed or whether other action
should be taken.9

(iii) That the [Family Division] shall appoint an attorney
to represent the minor in protective proceedings.10

(iv) That after a petition has been filed, the [Family
Division] may order that the minor be placed with
someone other than her parent or legal guardian
pending trial or further court order if such placement is
necessary to avoid substantial risk to the minor’s life,

7 The Parental Rights Restoration Act refers to the Probate Court. However, the Family Division has
exclusive original jurisdiction over these cases. MCL 600.1021(1)(i).
8 See Section 3.1.
9 See Sections 6.6–6.7.
10 See Section 7.5.
Page 2-20 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 2.5
physical health, or mental well-being.”11 MCL
722.904(6)(a)–(b).

When judge suspects that minor is a victim of child abuse. Proceedings
under the Parental Rights Restoration Act are to be completed with
confidentiality. MCL 722.904(2). However, notwithstanding these
confidentiality requirements, a Family Division judge is permitted (as a
“non-mandatory” reporter) to report all instances of suspected child
abuse. MCL 722.904(5).12 The pregnancy of a child less than 12 years old
constitutes “reasonable cause to suspect” child abuse or child neglect.
MCL 722.623(8).

2.5 “Reasonable Cause to Suspect” Abuse or Neglect

In People v Cavaiani, 172 Mich App 706 (1988), the Court of Appeals
helped to define the standard of suspicion necessary to trigger the
reporting requirements of the Child Protection Law. In Cavaiani, a child-
patient of the defendant-psychologist told defendant that her father had
fondled her breasts. Defendant failed to report the alleged abuse and was
prosecuted for this failure. The circuit court dismissed the case and held
that the phrase “reasonable cause to suspect” abuse or neglect did not
give fair notice of what conduct is required by the statute and thus
rendered the Child Protection Law “void for vagueness.” The Court of
Appeals granted the prosecutor’s application for leave to appeal and
reversed the circuit court:

“In this case, the circuit court suggested that defendant, in
the course of exercising professional judgment, might have
concluded that the information supplied to him indicating
that the victim was being abused was inaccurate or some
kind of fantasy. That hardly makes the statute vague or
overbroad. Defendant had reasonable suspicion of child
abuse, but concluded that his suspicions were not factually
founded. With respect to the defendant’s legal obligations
under [the Child Protection Law], it was not for him to make
this determination, but for the responsible investigative
agencies, such as the Department of Social Services [now the
DHS], to make. While defendant is free to decide that the victim’s
allegations are untrue for purposes of rendering professional
treatment, he is not free to arrogate to himself the right to foreclose
the possibility of a legal investigation by the state.” Id. at 715
(emphasis added).

11 See Chapter 8.
12 See Section 2.3, above.
Michigan Judicial Institute © 2011 Page 2-21



Section 2.5 Child Protective Proceedings Benchbook—Third Edition
See also Williams v Coleman, 194 Mich App 606, 616–17 (1992) (foster care
workers who had reasonable cause to suspect the neglect of a child who
was not under court jurisdiction were required to refer the case to CPS
rather than determine the credibility of the information received). Thus,
it appears that the standard is objective—whether a reasonable person
would suspect abuse or neglect—rather than subjective—whether the
reporter actually believed that the child has been abused.

See also Lee v Detroit Medical Center, 285 Mich App 51 (2009) (medical
doctors are left with little, if any, discretion in reporting suspected child
abuse or neglect under MCL 722.623 because a medical doctor is required
to report when there is any reasonable cause to suspect a child is being
abused or neglected; medical judgment is not required when
determining whether there is reasonable cause to suspect abuse or
neglect).

Pregnancy and venereal disease. In addition, for purposes of the Child
Protection Law, the following constitute “reasonable cause to suspect”
that abuse or neglect of a child has occurred:

 the pregnancy of a child less than 12 years old, and

 the presence of venereal disease in a child between the ages of
one month and 12 years. MCL 722.623(8).

Presence of alcohol or controlled substance in newborn’s body.
Similarly, a mandatory reporter who knows or has reasonable cause to
suspect from the infant’s symptoms that a newborn infant has any
amount of alcohol, a controlled substance, or a metabolite of a controlled
substance in his or her body must report to the DHS, unless the substance
is present due to treatment of the mother or newborn. MCL 722.623a. See
In re Baby X, 97 Mich App 111, 113–16 (1980), discussed in Section 2.16(C),
below.

“Reasonable cause to suspect” abuse or neglect and the Safe Delivery
of Newborns Law. Under the Safe Delivery of Newborns Law, MCL
712.1 et seq., a parent may “surrender” a “newborn child” to an
“emergency service provider,” who must take temporary custody of the
child. MCL 712.3(1). The emergency service provider must then transfer
the child to a hospital. MCL 712.5(1). A physician must examine the
child. MCL 712.5(2).

“‘Surrender’ means to leave a newborn with an emergency services
provider without expressing an intent to return for the newborn.” MCL
712.1(2)(n). MCL 712.1(2)(f) defines “emergency service provider” as “a
uniformed or otherwise identified employee or contractor of a fire
department, hospital, or police station when that individual is inside the
premises and on duty. Emergency service provider also includes a
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paramedic or an emergency medical technician when either of those
individuals is responding to a 9-1-1 emergency call.” “‘Newborn’ means
a child who a physician reasonably believes to be not more than 72 hours
old.” MCL 712.1(2)(k).

The mandatory reporting requirements contained in MCL 722.623 of the
Child Protection Law do not apply to a child surrendered to an
emergency service provider pursuant to the Safe Delivery of Newborns
Law. MCL 712.2(2). MCL 722.628(16) states that “[u]nless . . . MCL 712.5[]
requires a physician to report to the [DHS], the surrender of a newborn in
compliance with [the Safe Delivery of Newborns Law] is not reasonable
cause to suspect child abuse or neglect and is not subject to the [reporting
requirements in MCL 722.623].” However, if a physician who examines a
child has reason to believe that the child has been abused or neglected or
is not a newborn child, that physician must report those suspicions to
DHS as required by MCL 722.623. MCL 712.5(2).

2.6 Time Requirements for Mandatory Reports of 
Suspected Abuse or Neglect

An oral report must be made immediately, and, within 72 hours of the
oral report, a written report containing information listed in MCL
722.623(2) must be filed with the DHS. MCL 722.623(1)(a). The written
report is then forwarded to the DHS in the county in which the child
suspected of being abused or neglected is found. MCL 722.623(4).13

2.7 Investigation and Referral Requirements

The DHS has an affirmative duty to investigate alleged abuse or neglect,
to prevent further abuse, to safeguard and enhance the welfare of the
child, and to preserve family life where possible. MCL 722.628(2).

Within 24 hours after receiving a report, the DHS must either commence
its own investigation or refer the case to the prosecuting attorney. MCL
722.628(1) states in part:

“Within 24 hours after receiving a report made under this act,
the department shall refer the report to the prosecuting
attorney and the local law enforcement agency if the report
meets the requirements of [MCL 722.628(3)(a), (b), or (c)] or
[MCL 722.623(6) or (9)] or shall commence an investigation of
the child suspected of being abused or neglected. Within 24
hours after receiving a report whether from the reporting

13 DHS Form 3200 may be used to comply with the requirement of a written report.
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person or from the department under [MCL 722.628(3)(a),
(b), or (c)] or [MCL 722.623(6) or (9)], the local law
enforcement agency shall refer the report to the department
if the report meets the requirements of [MCL 722.623(7)] or
shall commence an investigation of the child suspected of
being abused or neglected or exposed to or who has had
contact with methamphetamine production.” MCL
722.628(1).

The DHS Services Manual, CFP 712-5, states that “[c]ommencing an
investigation requires contact with someone other than the referring
person within 24 hours” of receipt of a complaint to assess risk and
determine agency response. Contact with other community agencies that
might have information, or contact with others as suggested by the
complaint itself, satisfy the statutory requirement for commencement of
the investigation. The Services Manual notes that agency intake
procedures alone do not satisfy the statutory requirement.

Investigation checklist. Effective April 1, 2009, 2008 PA 511 requires the
DHS to “implement an investigation checklist to be used in each
investigation of suspected abuse and neglect handled by the
department.” MCL 722.628e(1). The newly created statute, MCL
722.628e, further states:

“(2) Subject to subsections (3) and (4), an investigation shall
not be closed until the checklist described in subsection (1) is
completed.

“(3) A supervisor must review the completed checklist. If the
supervisor determines that the investigation complies with
the investigation checklist and with the following state laws
and department policy, the investigation may be closed:

“(a) Face-to-face contact was made with all alleged child
victims.

“(b) A petition was filed as required by sections 8d(1)(e),
17, and 18.

“(c) A petition was filed when court intervention was
needed to ensure child safety.

“(d) Any other items that impact child safety and well-
being that are specifically outlined in department policy
to require the approvals outlined in subsection (4).

“(4) If the supervisor determines that the investigation does
not comply with the investigation checklist and the state laws
and department policy outlined in subsection (3), the
supervisor shall determine the reason the investigation
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checklist and state law or department policy outlined in
subsection (3) were not followed. An investigation that falls
under this subsection shall not be closed until after the local
office director has reviewed the investigation.” MCL
722.628e(2)-(4).

Referral to law enforcement agency or regulatory agency. MCL
722.623(6) requires the DHS to refer an allegation, written report, or
results of an investigation to a local law enforcement agency and, in
certain cases, a regulatory agency. That statutory provision states as
follows:

“If an allegation, written report, or subsequent investigation
of suspected child abuse or child neglect indicates a violation
of [MCL 750.136b (criminal child abuse), MCL 750.145c (child
sexually abusive material or activity), MCL 750.520b to MCL
750.520g (criminal sexual conduct), or MCL 333.7401c
(manufacture of controlled substances)], involving
methamphetamine has occurred, or if the allegation, written
report, or subsequent investigation indicates that the
suspected child abuse or child neglect was committed by an
individual who is not a person responsible for the child’s
health or welfare, including, but not limited to, a member of
the clergy, a teacher, or a teacher’s aide, the department shall
transmit a copy of the allegation or written report and the
results of any investigation to a law enforcement agency in
the county in which the incident occurred. If an allegation,
written report, or subsequent investigation indicates that the
individual who committed the suspected abuse or neglect is
a child care provider and the department believes that the
report has basis in fact, the department shall, within 24 hours
of completion, transmit a copy of the written report or the
results of the investigation to the child care regulatory
agency with authority over the child care provider’s child
care organization or adult foster care location authorized to
care for a child.” MCL 722.623(6).

Prosecutor’s right to bring both child protection and criminal charges
against parents. A jury verdict of “no jurisdiction” in a child protective
proceeding does not bar, on collateral estoppel grounds, a subsequent
criminal prosecution, since a jury could find that the child was not within
the jurisdiction of the court even though it may have also found that a
criminal offense occurred. People v Gates, 434 Mich 146, 159–60 (1990). In
Gates, the Michigan Supreme Court stated that the jury may have
concluded that although the defendant was guilty of criminal sexual
conduct involving his child, that conduct did not render the child’s home
environment unfit under MCL 712A.2(b)(2). Thus, the prosecutor need
not elect between filing a petition for Family Division jurisdiction in
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protective proceedings and initiating criminal proceedings. Gates, supra
at 163.14

Referral to DHS. MCL 722.623(7) requires a local law enforcement
agency to refer an allegation or written report to DHS for further
investigation and, in certain circumstances, to a regulatory agency. That
statutory provision states as follows:

“If a local law enforcement agency receives an allegation or
written report of suspected child abuse or child neglect or
discovers evidence of or receives a report of an individual
allowing a child to be exposed to or to have contact with
methamphetamine production, and the allegation, written
report, or subsequent investigation indicates that the child
abuse or child neglect or allowing a child to be exposed to or
to have contact with methamphetamine production, was
committed by a person responsible for the child’s health or
welfare, the local law enforcement agency shall refer the
allegation or provide a copy of the written report and the
results of any investigation to the county department of the
county in which the abused or neglected child is found, as
required by subsection (1)(a). If an allegation, written report,
or subsequent investigation indicates that the individual who
committed the suspected abuse or neglect or allowed a child
to be exposed to or to have contact with methamphetamine
production, is a child care provider and the local law
enforcement agency believes that the report has basis in fact,
the local law enforcement agency shall transmit a copy of the
written report or the results of the investigation to the child
care regulatory agency with authority over the child care
provider’s child care organization or adult foster care
location authorized to care for a child. Nothing in this
subsection or subsection (1) shall be construed to relieve the
department of its responsibilities to investigate reports of
suspected child abuse or child neglect under this act.”

Notifying the child’s parent or legal guardian. If the child is not in the
physical custody of the parent or legal guardian and informing the
parent or legal guardian would not endanger the child’s health or
welfare, the law enforcement agency or DHS shall inform the parent or
legal guardian of the investigation as soon as the parent’s or legal
guardian’s identity is discovered. MCL 722.628(1).

Within 24 hours of receiving notice that the DHS is conducting a high
risk investigation,15 a child care organization must make a good faith
effort to orally notify each parent or legal guardian whose child was

14 See also Section 11.1, which contains a discussion of the privilege against self-incrimination.
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under the care of the child care organization at the time the incident
being investigated occurred or whose child had or would come into
contact with the individual being investigated, if the individual being
investigated is still present at the child care organization. MCL
722.113f(1)(a)-(b). After an attempt to make oral notification, a child care
organization must send written notification within one business day to
each parent or legal guardian by mail service, facsimile transmission, or
electronic mail. MCL 722.113f(2)(a)-(c). The DHS may suspend a child
care organization’s license for failure to comply with the notification
requirements under MCL 722.113f(1)-(2). MCL 722.113f(3).

When the DHS interviews a person concerning alleged abuse or neglect,
the DHS is required to provide that person with specific information.
MCL 722.628(2), in relevant part, states:

“In the course of an investigation, at the time that a
department investigator contacts an individual about whom
a report has been made under this act or contacts an
individual responsible for the health or welfare of a child
about whom a report has been made under this act, the
department investigator shall advise that individual of the
department investigator’s name, whom the department
investigator represents, and the specific complaints or
allegations made against the individual. The department
shall ensure that its policies, procedures, and administrative
rules ensure compliance with the provisions of this act.”

Referring reports of suspected abuse or neglect or results of an
investigation. As noted above, MCL 722.623(6) and (7) require the DHS
and local law enforcement agencies to send a child care regulatory
agency copies of the written report of suspected child abuse or neglect
when the suspected perpetrator is a child care provider. “Child care
regulatory agency” means the Department of Consumer and Industry
Services. MCL 722.622(i). A “child care provider” is “an owner, operator,
employee, or volunteer of a child care organization16 or of an adult foster
care location authorized to care for a child.” MCL 722.622(h). In some
cases, a child may be placed in an “adult foster care family home” or
“adult foster care small group home,” as those terms are defined in MCL
400.703. See MCL 722.115(6) and (8).

Giving notice of the results of a high risk investigation. If a special
investigation the DHS classifies as a high risk17 is conducted and no rule

15 For purposes of MCL 722.113f, a high risk investigation is conducted when abuse or neglect is the
suspected cause of a child’s death, when a child is the victim of suspected sexual abuse or sexual
exploitation, and when abuse or neglect results in severe physical injury to a child. MCL 722.113f(7); MCL
722.628 (3)(a)-(c).
16 See Section 2.1(C), above, for the definition of “child care organization.”
Michigan Judicial Institute © 2011 Page 2-27



Section 2.8 Child Protective Proceedings Benchbook—Third Edition
violations are substantiated, the DHS must provide the child care
organization with written notification of that determination as well as
post it to the DHS website for public viewing. MCL 722.113f(4)-(5). The
child care organization may provide the parents and guardians notified
of the investigation pursuant to MCL 722.113f(1)-(2) with the results of
the DHS’s investigation. MCL 722.113f(4).

Investigations by other entities. The Child Protection Law does not
preclude or hinder a hospital, school, or other institution from
conducting its own investigation of a reported claim, or from taking
disciplinary action against employees based on its own investigation. See
MCL 722.632a. Moreover, if there is reasonable cause to suspect the abuse
or neglect of a child under the care or control of a public or private
agency, institution, or facility, the investigation must be conducted by an
agency independent of the agency, institution, or facility being
investigated. If the investigation produces evidence of  a violation of
MCL 750.136b (criminal child abuse), MCL 750.145c (child sexually
abusive material or activity), or MCL 750.520b–750.520g (criminal sexual
conduct), the investigating agency must notify the local law enforcement
agency of the results of the investigation. MCL 722.628(7).

2.8 Required Cooperation Between DHS and Law 
Enforcement Officials

Within 24 hours of becoming aware of one or more of the following
conditions, the DHS must seek the assistance of, and cooperate with, law
enforcement officials:

“(a) Abuse or neglect is the suspected cause of a child’s death.

“(b) The child is the victim of suspected sexual abuse or
sexual exploitation.18

“(c) Abuse or neglect resulting in severe physical injury19 to
the child. 

“(d) Law enforcement intervention is necessary for the
protection of the child, a department employee, or another
person involved in the investigation. 

“(e) The alleged perpetrator of the child’s injury is not a
person responsible for the child’s health or welfare.20

17 See MCL 722.113f(7) and MCL 722.628(3)(c).
18 See Section 2.1(A), above, for definitions of these terms.
19 Defined as “an injury to the child that requires medical treatment or hospitalization and that seriously
impairs the child’s health or physical well-being.”
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“(f) The child has been exposed to or had contact with
methamphetamine production.” MCL 722.628(3)(a)-(f).

The involvement of law enforcement officials in an investigation does not
prevent or relieve the DHS from proceeding with its investigation if there
is reasonable cause to suspect that the abuse or neglect was committed by
a person responsible for the child’s health or welfare. MCL 722.628(5).

2.9 Required Use of Protocols

If a “central registry case” involves a child’s death, serious physical injury
of a child, or sexual abuse or exploitation of a child, the DHS must refer
the case to the prosecuting attorney for the county in which the child is
located. MCL 722.628b. Similarly, if a “central registry case” involves a
child’s exposure to or contact with methamphetamine production, the
DHS also must refer the case to the prosecuting attorney for the county in
which the child is located. Id. In both cases, the prosecuting attorney
must review the case to determine whether the investigation complied
with the required protocol. Id. A “central registry case” means a case that
the DHS classifies as Category I or Category II. For cases investigated
before July 1, 1999, a “central registry case” means a case involving a
“substantiated” allegation of abuse or neglect. See MCL 722.622(d).21

MCL 722.627b provides for the establishment of standing child fatality
review teams. In addition, in each county, the prosecuting attorney and
DHS are required to develop and establish procedures for involving law
enforcement in investigations. In each county, the prosecuting attorney
and DHS are required to adopt and implement a standard child abuse
and neglect investigation and interview protocol using as models the
protocols developed by the Governor’s Task Force on Children’s Justice
as published in DHS Publication 794 (revised 8–98) (A Model Child
Abuse Protocol: Coordinated Investigative Team Approach) and DHS
Publication 779 (8-98) (the Forensic Interviewing Protocol), or an updated
version of these publications. MCL 722.628(6).

A forensic interviewing protocol must be used when interviewing a child
during a CPS investigation. DHS Services Manual, CFP 713-3.

2.10 Using Videorecorded Statements

An employee of DHS, an investigating law enforcement agency, a
prosecuting attorney or assistant attorney general, or another person

20 See Section 2.1(C), above, for a definition of this term.
21 See Section 2.19, below, for a detailed discussion of the required classification of all allegations of child
abuse and neglect.
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designated to do so under a county protocol established under MCL
722.628 may take a child’s videorecorded statement. MCL 712A.17b(1)(a)
and (c). The child must be under 16 years of age or over age 16 and
developmentally disabled. MCL 712A.17b(1)(d).22

MCL 712A.17b(5)–(6) state as follows:

“(5)  A custodian of the videorecorded statement23 may take
a witness’s videorecorded statement. The videorecorded
statement  shall be admitted at all proceedings except the
adjudication stage instead of the live testimony of the
witness. The videorecorded  statement shall state the date
and time that the statement was taken; shall identify the
persons present in the room and state whether they were
present for the entire  videorecording  or only a portion of the
videorecording; and shall show a time clock that is running
during the taking of the statement. 

“(6) In a  videorecorded  statement,  the questioning of the
witness should be full and complete; shall be in accordance
with the forensic interview protocol implemented as
required by . . . MCL 722.628; and, if appropriate for the
witness’s developmental level,  shall include, but  need  not
be limited to, all of the following areas: 

(a) The time and date of the alleged offense or offenses. 

(b) The location and area of the alleged offense or
offenses. 

(c) The relationship, if any, between the witness and the
respondent. 

(d) The details of the offense or offenses. 

(e) The names of other persons known to the witness
who may have personal knowledge of the offense or
offenses.”

Videorecorded statements of minor children are properly admitted
under MCL 712A.17b(5) at all proceedings except the adjudicative stage;
therefore, video statements of minor children were admissible at an
evidentiary hearing held under MCR 3.972(C)(2) because the hearing was
held before the beginning of trial. In re Archer, 277 Mich App 71, 81
(2007).

22 See Section 11.8(B) for the definition of “developmen-tally disabled.”
23 A “custodian of the videorecorded statement” means one of the persons listed in the paragraph above
who may take a videorecorded statement. MCL 712A.17b(1)(a).
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At a reasonable time before a videorecorded statement is offered into
evidence, each respondent and his or her attorney has a right to view and
hear the statement. In addition, a court may make a copy of a
videorecorded statement available to a respondent’s attorney. MCL
712A.17b(7).

To protect a child’s privacy, a court may enter a protective order
regarding a videorecorded statement that has become part of a court
record. MCL 712A.17b(10). A videorecorded statement is not
discoverable under the Michigan Court Rules governing discovery. MCL
712A.17b(11). However, a transcript of a videorecorded statement may
be released.

MCL 712A.17b(7) deals with the release of a videorecorded statement to
other entities for use in a criminal prosecution. That provision states as
follows:

“A custodian of the videorecorded statement may release or
consent to the release or use of a videorecorded statement or
copies of a videorecorded statement to a law enforcement
agency, an agency authorized to prosecute the criminal case
to which the videorecorded statement relates, or an entity
that is part of county protocols established under . . . MCL
722.628.  Each respondent and, if represented, his or her
attorney has the right to view and hear the videorecorded
statement at a reasonable time  before it is offered into
evidence.  In preparation for a court proceeding and under
protective conditions, including, but not limited to, a
prohibition on the copying, release, display, or circulation of
the videorecorded statement, the court may order that a copy
of the videorecorded statement be given to the defense.”

2.11 Investigation and Custody Requirements When a 
Child Is Brought to a Hospital

If a child suspected of being abused or neglected is brought to a hospital
for outpatient services or admitted to a hospital and the attending
physician determines that releasing the child would endanger the child’s
health or welfare, the attending physician must notify his or her
supervisor and the DHS. The supervisor may detain the child in
protective custody until the next regular business day of the Family
Division. The Family Division must then:

 order the child detained in the hospital;

 order the child detained as required by MCL 712A.14,24 or
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 order the child to be released to the child’s parent, guardian, or
custodian. MCL 722.626(1).

In such cases, physicians have a statutory duty to make the necessary
examinations and submit a written report to the DHS. MCL 722.626(2).
This report must be provided to the DHS even without parental consent
or release. OAG, 1978, No 5406, p 724 (December 15, 1978). If a report is
made by a person other than a physician, or if the physician’s report is
incomplete, the DHS may request a court-ordered medical evaluation of
the child.25 If the child’s health is seriously endangered and a court order
cannot be obtained, or if the child is displaying symptoms suspected to
be the result of exposure to or contact with methamphetamine
production, the DHS shall have an evaluation performed without a court
order. MCL 722.626(3)(a) and (b).

In Lavey v Mills, 248 Mich App 244, 255–56 (2001), a police officer and
CPS worker were held to have violated MCL 722.626(3), where the police
officer instructed a school principal to transport a child to a doctor’s
office, and a CPS worker signed a consent form authorizing a
gynecological examination of the child. Neither the police officer nor the
CPS worker sought a court order or search warrant, and the examination
took place on a weekday during regular business hours, when the court
was open. There was no evidence that the child’s health was seriously
endangered.

Note: The court, a child placing agency, or the DHS may
consent to routine, nonsurgical medical care, or emergency
medical and surgical treatment if the minor is placed outside the
home. MCL 722.124a(1). See Section 3.7 for a discussion of the
requirements for ordering medical treatment for a child.

2.12 Required Procedures for Contacting a Child at School

A school or other institution must cooperate with the DHS during an
investigation of suspected abuse or neglect. If the DHS determines that it
is necessary to complete the investigation or prevent abuse or neglect,
schools and other institutions must allow access to the child without
parental consent. The DHS must notify the person responsible for the
child’s welfare after contact with the child and may delay notice if it
would compromise the child’s or child’s sibling’s safety or the integrity of
the investigation. MCL 722.628(8).26

24 See Section 3.4.
25 See Section 2.14, below.
26 The DHS is not required to notify a “nonparent adult” in these cases. See Section 2.1(C), above.
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A school administration may not impose conditions upon a CPS worker’s
interview of a child at school. The school may not deny access to a child,
require that the CPS worker establish in writing the need to interview the
child, require that a school employee be present during the interview, or
require parental consent before allowing access to the child. OAG, 1995,
No 6869, p 92 (September 6, 1995).

Before and after contact with the child at school, the DHS investigator
must meet with a designated school staff person to review investigation
procedures, formulate a course of action based on the contact with the
child, and share information, within the confidentiality provisions of the
Child Protection Law. MCL 722.628(9)(a)–(b).27

Unless the DHS has obtained a court order,28 a child shall not be
subjected to a search at a school that requires the child to remove his or
her clothing to expose his buttocks or genitalia, or her breasts, buttocks,
or genitalia. MCL 722.628(10).

2.13 Interviewing a Child Out of the Presence of a 
Suspected Abuser

During the investigation of suspected abuse or neglect, the child shall not
be interviewed in the presence of a suspected abuser. MCL 722.628c.

2.14 The Use of Court Orders in Investigating Suspected 
Abuse or Neglect

After a petition is filed initiating child protective proceedings, the court
may make orders to further investigate the allegations of abuse or
neglect. MCR 3.961(A) states that “[a]bsent exigent circumstances, a
request for court action to protect a child must be in the form of a
petition.” In exigent circumstances, such a request for court action need
not be in writing but may be via telephone.29

MCL 712A.12 provides that after a petition has been filed, the court may
order further investigation, including examination of the child by a
physician, dentist, psychologist, or psychiatrist. MCR 3.923(B) more
broadly provides for such an examination of a minor, parent, guardian,
or legal custodian, and this court rule does not require the filing of a
petition prior to the court’s order. MCR 3.923(C) gives the court the

27 See Sections 2.16(B) (DHS access to educational records) and 2.18 (access by public  to DHS’s central
registry), below.
28 See Section 2.14, below.
29 See Section 2.15(B), below (constitutional limitations on investigations) and 3.1–3.2.
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authority to order photographing of a minor concerning whom a petition
has been filed.

2.15 Constitutional Requirements for Reporting and 
Investigating Suspected Child Abuse or Neglect

This section discusses the constitutional requirements applicable to
reporting and investigating suspected child abuse or neglect. It sets forth
these requirements as applicable to mandatory reporting, investigations
by CPS, and cooperative or joint investigations by CPS and law
enforcement agencies. For discussion of motions to suppress evidence,
see Section 9.3.

A. Reporting Suspected Child Abuse or Neglect

Search and seizure, privilege against self-incrimination, and
mandatory reporting. The Michigan Court of Appeals has
determined that the Fourth Amendment is not implicated by the
mandatory reporting statute. In People v Cavaiani, 172 Mich App 706,
716 (1988), a psychologist in private practice was prosecuted for
failing to report. He argued that the mandatory reporting law
violated his and his client’s Fourth Amendment rights to be free of
unreasonable searches and seizures of oral evidence. Because no
governmental intrusion into the therapeutic session was involved,
the Fourth Amendment was not implicated. The Court of Appeals
also rejected the defendant’s argument that the mandatory reporting
statute violated his and his patients’ Fifth Amendment privilege
against self-incrimination. The Court found that the defendant
lacked standing to assert the privilege on behalf of a patient who
had incriminated himself or herself in therapy. Moreover, because
no governmental coercion was involved, the patient’s decision to
speak was entirely voluntary.

Following Cavaiani, however, the Court of Appeals found sufficient
state action to invoke the due process clauses of the state and federal
constitutions, where a counselor employed by a private agency
made a report pursuant to the mandatory reporting statute. In
People v Farrow, 183 Mich App 436, 440 (1990), the Court found a
“sufficiently close nexus between the state and the challenged
action so that the acts may be fairly treated as those of the state
itself.” Id. at 441, citing Jackson v Metropolitan Edison Co, 419 US 345,
351 (1974), and Cole v Dow Chemical Co, 112 Mich App 198, 203
(1982). Because the mandatory reporting statute compelled a private
party to report suspected abuse, the state could be held responsible
for the private party’s act of reporting the suspected abuse. “‘When
the state has commanded a particular result, it has saved to itself the
power to determine that result and thereby ‘to a significant extent’
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has ‘become involved’ in it.’” Farrow, supra at 442-43, relying on
Adickes v S H Kress & Co, 398 US 144, 170 (1970), quoting Peterson v
City of Greenville, 373 US 244, 248 (1963).

Despite the finding of state action when a party reports to the DHS
pursuant to the mandatory reporting law, the Court of Appeals
subsequently refused to reverse a criminal conviction obtained
following a report by a private counselor. In People v Mineau, 194
Mich App 244, 248–49 (1992), the defendant sought counseling
regarding the sexual conduct underlying the charge and was
informed that his treatment would remain confidential. The
counseling agency subsequently reported the conduct under the
mandatory reporting statute. The defendant pled guilty to second-
degree criminal sexual conduct. On appeal, he argued that,  when
applied to the facts of his case, the mandatory reporting
requirement violated notions of “fundamental fairness” underlying
due process requirements. In rejecting this argument, the Court of
Appeals noted that the mandatory reporting law manifested the
Legislature’s choice of probable criminal prosecution over self-
reporting and self-treatment:

“Given enactment of the reporting requirement, as well
as the section abrogating any legally recognized
privileged communications except those between
attorney and client, MCL 722.631; MSA 25.248(11),30 it
appears the Legislature found the public policy
arguments supporting general detention [sic], and thus
likely prosecution, MCL 722.623; MSA 25.248(3), more
compelling than those promoting self-reporting and
self-sought treatment.” Mineau, supra at 248.

See also Cavaiani, supra at 716-17, where the Court recognized that
the mandatory reporting requirements might dissuade persons
from seeking treatment due to the risk of criminal prosecution but
found no coercive activity by the state sufficient to bring the Fifth
Amendment privilege against self-incrimination into play.

In People v Perlos, 436 Mich 305, 325 (1990), the Michigan Supreme
Court cited Michigan’s mandatory reporting statute in upholding a
provision of Michigan’s motor vehicle code that required hospital
personnel to disclose  to the prosecuting attorney upon request the
results of blood-alcohol tests performed on persons involved in
accidents. The prosecutor did not obtain a search warrant to get the
test results, nor did the defendants consent to release of the results.
The Court found no violation of the Fourth Amendment or Const
1963, art 1, § 11. The search was the removal of a blood sample,

30 MCL 722.631 was amended in 2002 to preserve the priest-penitent privilege as well. See 2002 PA 693.
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which was done for medical rather than law enforcement purposes,
even though a statute required notification of the prosecutor when
an illegal blood-alcohol level was detected. “The ‘search’ performed
here, i.e., the removal of the blood sample from defendant, was
done strictly for purposes of medical treatment and not at the
direction of the police, the prosecutor, or state agents. Thus, the
actual removal of the blood sample is not a search protected by the
Fourth Amendment, since state action is not involved.” Perlos, supra
at 315. As to turning over the test results, the Court found that the
defendants did not have a reasonable expectation of privacy in the
results. By enacting the statute in question, the Legislature limited
the physician-patient privilege, thus indicating that drivers do not
have an expectation of privacy in the records that society is willing
to recognize as reasonable. Id. at 318.

B. Investigating Suspected Child Abuse or Neglect

A lack of binding precedent leaves the precise constitutional
standards that apply to investigations in child abuse and neglect
cases unclear. Reference to cases from other jurisdictions provides
guidance, however. For a complete summary of Fourth Amendment
considerations for child protective workers conducting child abuse
investigations, see Hardin, Legal barriers in child abuse investigations:
state powers and individual rights, 63 Wash L R 493 (1988). For
considerations in criminal child abuse and neglect investigations,
see Gallagher, “The right of the people . . . .” The exclusionary rule in
child abuse litigation, 4 T M Cooley J Prac & Clinical L 1, 18 (2000)
(“Contact between child abuse investigators and families takes
many forms. Some are relatively unobtrusive, such as a school nurse
discussing a child’s bruises with a willing family. Others, which
may involve social workers accompanied by police forcibly entering
a family’s home are obviously more invasive, and are scrutinized
more heavily by the courts. The level of intrusion can occur almost
anywhere on this continuum.”) (Footnotes omitted.)

MCL 722.628(17) requires that all DHS employees involved in
investigating child abuse or neglect cases be trained in “the legal
duties to protect the state and federal constitutional and statutory
rights of children and families from the initial contact of an
investigation through the time services are provided.”

Miranda warnings. In People v Porterfield, 166 Mich App 562 (1988),
the Court of Appeals held that the defendant’s statement made to a
CPS worker in the course of an investigation was admissible in a
criminal prosecution. Although the defendant had been bound over
for trial at the time of the statement, the CPS worker obtained
defense counsel’s consent to interview the defendant. The Court
stated that “although the caseworker was a state employee, she was
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not charged with enforcement of criminal laws and she was not
acting at the behest of the police; therefore, she need not have
advised defendant of his Miranda rights.” Id. at 567, citing Impens,
infra.

Searches and seizures. The Fourth Amendment to the United States
Constitution states:

“The right of the people to be secure in their persons,
houses, papers and effects against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly
describing the place to be searched, and the persons or
things to be seized.”

The parallel provision in Michigan’s constitution, Const 1963, art 1,
§11, is substantially similar to the federal provision. The Michigan
Supreme Court will only depart from the United States Supreme
Court’s construction of the Fourth Amendment for “compelling
reasons.” People v Nash, 418 Mich 196, 214 (1983).

As a general rule in the criminal context, either a proper search
warrant supported by probable cause, a consent to a search that is
freely and voluntarily given, probable cause to conduct a
warrantless search, or an emergency justifying a warrantless search
is required for a constitutional search and seizure. “[T]he Fourth
Amendment is applicable to the activities of civil as well as criminal
authorities.” New Jersey v TLO, 469 US 325, 351 (1985). However,
because constitutional protections apply only to governmental
actions, if a private institution or person is involved in an
investigation, it must be determined whether the institution or
person was “acting in concert with or at the request of police
authority.” Grand Rapids v Impens, 414 Mich 667, 673 (1982), quoting
People v Omell, 15 Mich App 154, 157 (1968). The remedy for
unlawful conduct by non-governmental actors is a civil suit for
monetary damages rather than exclusion of evidence. Impens, supra
at 673-74. See also People v Mineau, 194 Mich App 244, 248-49 (1992)
(sole remedy for violations of mandatory reporting law is the civil
liability set forth in that statute; immunity from prosecution is not
an appropriate remedy).

A search warrant may be obtained according to law in a criminal
investigation. In People v Wood, 447 Mich 80, 84–85 (1994), the
Michigan Supreme Court held that the social worker-client privilege
was not violated where the defendant’s daughter told the social
worker that her parents were selling and using drugs in the home,
and where the social worker subsequently acted as affiant for a
search warrant for the home.
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Investigative home visits. In Wyman v James, 400 US 309 (1971), the
United States Supreme Court found that home visits by social
workers, which were a prerequisite to maintaining benefits under
the Aid to Families with Dependent Children program, were not
searches under the Fourth Amendment. The Court stated that
although “the caseworker’s posture in the home visit is perhaps, in a
sense, both rehabilitative and investigative . . . , [the home visit
cannot] be equated with a search in the traditional criminal law
context.” Wyman, supra at 317.

However, the home visit in Wyman was not forced or coerced. Id.,
distinguishing Camara v Municipal Court, 387 US 523 (1967).
Investigative home visits by child protection caseworkers have been
analogized to the administrative searches at issue in Camara. Camara
holds that absent consent or a warrant, entry of a building to
conduct a search for violations of administrative regulations is
unconstitutional. Camara, supra, 387 US at 534, 539-40. See also
Michigan v Taylor, 436 US 499, 506 (1978) (“Searches for
administrative purposes, like searches for evidence of crime, are
encompassed by the Fourth Amendment”). Searches and seizures in
investigations of suspected child abuse or neglect may occur during
investigative entries into the child’s home, which may be “coerced”
through the presence of a police officer. See Calabretta v Floyd, 189
F3d 808, 813-14 (CA 9, 1999), and Walsh v Erie County Dep’t of Job and
Family Services, 240 F Supp 2d 731, 744 (ND Ohio, 2003) (because
investigations of suspected child abuse or neglect differ from the
searches at issue in Wyman, supra and are quasi-criminal, the Fourth
Amendment applies). By itself, entering the home to investigate
suspected child abuse or neglect is undoubtedly more intrusive
than the visit in Wyman and has been held to constitute a search.
Calabretta, supra. As in the criminal law context, a search warrant
supported by probable cause, consent, or emergency circumstances
is required before entering a residence to investigate suspected child
abuse or neglect. Good v Dauphin County Social Services, 891 F2d
1087, 1092 (CA 3, 1989). An anonymous tip alleging that a child has
been physically injured has been deemed insufficient to establish
probable cause. Id.

Free and voluntary consent to warrantless search. One exception to
the general probable cause and warrant requirements is a search
conducted pursuant to a valid consent. Schneckloth v Bustamonte, 412
US 218, 219 (1973). To be valid in a criminal context, consent must be
unequivocal and specific, and freely and intelligently given. People v
Kaigler, 368 Mich 281, 294 (1962). Because a consent to search
involves the waiver of a constitutional right, the prosecutor cannot
discharge this burden by showing a mere acquiescence to a claim of
lawful authority. Bumper v North Carolina, 391 US 543, 548–49 (1968).
Police officers need not inform persons of their right to refuse
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consent. Ohio v Robinette, 519 US 33, 39–40 (1996). To determine
whether consent was freely and voluntarily given rather than a
product of police coercion, a court must examine the totality of the
circumstances surrounding the consent, including the
characteristics of the person who consented. Id., 412 US at 226–27,
and People v Reed, 393 Mich 342, 362–63 (1975). Age, maturity, and
educational level may be considered in determining the
voluntariness of the consent to search. United States v Mayes, 552 F2d
729, 732–33 (CA 6, 1977), and In re JM, 619 A2d 497, 502 (DC App,
1992) (14-year-old suspect’s age and maturity “critical” to the
validity of his consent to frisk of his person). “There is no Fourth
Amendment violation where police officers conduct a search
pursuant to the consent of a third party whom the officers
reasonably believe to have common authority over the premises.”
People v Goforth, 222 Mich App 306, 315 (1997), citing People v Grady,
193 Mich App 721, 724 (1992). 

Taking a child into protective custody. As noted above, in the
criminal context, a warrant supported by probable cause, a valid
consent to search, or emergency circumstances are required before
entering a residence. In child protective proceedings, a court order
is the equivalent of a search warrant. Tennenbaum v Williams, 193 F3d
581, 602 (CA 2, 1999). MCR 3.963(B)(1) gives the court authority to
order an officer or other person to take a child into custody. That
rule states as follows:

“The court may issue a written order authorizing a child
protective services worker, an officer, or other person
deemed suitable by the court to immediately take a
child into protective custody when, upon presentment
of proofs as required by the court, the judge or referee
has reasonable grounds to believe that conditions or
surroundings under which the child is found are such
as would endanger the health, safety, or welfare of the
child and that remaining in the home would be contrary
to the welfare of the child. If the child is an Indian child
who resides or is domiciled on a reservation, but is
temporarily located off the reservation, the child is
subject to the exclusive jurisdiction of the tribal court.
However, the state court may enter an order for
protective custody of that child when it is necessary to
prevent imminent physical harm to the child. At the
time it issues the order or as provided in MCR 3.965(D),
the court shall make a judicial determination that
reasonable efforts to prevent removal of the child have
been made or are not required. The court may also
include in such an order authorization to enter specified
premises to remove the child.” MCR 3.963(B)(1).
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Under state law, law enforcement officials may be required to
accompany CPS workers when a child is actually removed from the
home if no court order has been obtained. “An officer may without
court order remove a child from the child’s surroundings and take
the child into protective custody if, after investigation, the officer
has reasonable grounds to conclude that the health, safety, or
welfare of the child is endangered. If the child is an Indian child
who resides or is domiciled on a reservation, but is temporarily
located off the reservation, the officer may take the child into
protective custody only when necessary to prevent imminent
physical harm to the child.” MCR 3.963(A). See also MCL
712A.14(1). A probable-cause determination need not be made prior
to the temporary removal and placement of a child pending
investigation and preliminary hearing. In re Albring, 160 Mich App
750, 756–57 (1987). An “officer” is “a government official with the
power to arrest or any other person designated and directed by the
court to apprehend, detain, or place a minor.” MCR 3.903(A)(17).
This definition does not include a CPS worker who does not have a
court order. See also MCL 712A.14(1) (local or state police officer,
sheriff or deputy sheriff, or probation officer or county agent may
take children into custody without court order).

The “emergency circumstances” doctrine allows police, as part of
their community caretaking function, to enter a residence if police
reasonably believe that a person inside is in need of immediate aid.
People v Davis, 442 Mich 1, 11 (1993). In Walsh v Erie County Dep’t of
Job and Family Services, 240 F Supp 2d 731, 748–50 (ND Ohio, 2003),
an anonymous caller reported that the house was cluttered and
overcrowded, and the children were in poor health and
developmentally disabled. During an investigative visit by a social
worker and police officer, the family attempted to leave their
residence after refusing the investigators entry into the house. The
Court found these circumstances insufficient to dispense with the
warrant requirement under the “emergency circumstances”
doctrine.

Visual inspection of child’s body. The visual inspection of the parts
of a child’s body normally covered by clothing implicates the Fourth
Amendment. Daryl H v Coler, 801 F2d 893, 899-900 (CA 7, 1986).
Warrantless strip searches of children conducted by police or in
which the police participated have been held to be unreasonable
under the Fourth Amendment. Good v Dauphin County Social
Services, 891 F2d 1087, 1092 (CA 3, 1989) (police officer and social
worker claimed that no warrant was necessary prior to strip search),
and Franz v Lytle, 997 F2d 784, 792 (CA 10, 1993) (police officer
acting alone). In Daryl H, supra, the social workers who conducted
the search were acting according to policy guidelines regarding
strip searches, and the court held that although the warrant and
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probable cause requirements were inapplicable, issues of fact
regarding whether the guidelines were reasonable under the Fourth
Amendment precluded summary judgment on the social worker’s
qualified immunity claim.

Medical examinations. A medical examination undertaken at the
request of a child protective caseworker is a search for Fourth
Amendment purposes. Tennenbaum v Williams, 193 F3d 581, 605–06
(CA 2, 1999). The warrant and probable cause or emergency
circumstances requirements apply to such medical examinations. Id.
at 606.31

C. Cooperative and Joint Investigations of Suspected Child 
Abuse or Neglect

Cooperative investigations of suspected abuse or neglect. By
statute in Michigan, the DHS and law enforcement officials are
required to cooperate during investigations of suspected child
abuse or neglect or when a child’s exposure to or contact with
methamphetamine production is suspected. MCL 722.628(2)–(4). In
addition, the DHS is required to refer complaints that include Penal
Code violations to the prosecuting attorney. MCL 722.623(6).32

Pursuant to MCL 722.628(2), the DHS must cooperate with law
enforcement officials and others in the course of its investigation,
and must “take necessary action to prevent further abuses, to
safeguard and enhance the child’s welfare, and to preserve family
life where possible.” In People v Wood, 447 Mich 80, 82–84 (1994), a
child informed her school principal that her parents were selling
drugs from their home. The principal reported the allegations to
DHS, and a CPS worker investigated. The social worker also served
as an affiant for a search warrant to search the home. Drugs were
seized, and the parents moved to suppress the items seized. The
Michigan Supreme Court found that the social worker was required
to cooperate with law enforcement officials pursuant to MCL
722.628 because it was necessary to “safeguard and enhance the
welfare of the child.” Wood, supra at 86. The Court held “that the
trial court correctly concluded that obtaining a search warrant for
the defendant’s home was necessary in this case for the protection of
the children.” Id. at 87. The cooperation between law enforcement
and the CPS worker did not undermine the legality of the seizure
and use of the evidence in the subsequent criminal trial. Id. at 88–89.

31 See Section 2.11 for required procedures under Michigan law.
32 See Sections 2.7–2.8, above.
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Joint investigations pursuant to a local protocol. The DHS and
prosecuting attorney in each county “shall develop and establish
procedures for involving law enforcement officials” in child abuse
and neglect investigations. MCL 722.628(6). The DHS and
prosecutor in each county must adopt standard investigation and
forensic interviewing protocols.33

The “special needs” doctrine and joint investigations. An
exception to the warrant and probable-cause requirements, the
“special needs” doctrine allows the reasonableness of a search and
seizure to be determined by “a careful balancing of governmental
and private interests . . . in those exceptional circumstances in which
special needs, beyond the normal need for law enforcement, make
the warrant and probable-cause requirement impracticable . . . .”
New Jersey v TLO, 469 US 325, 351 (1985). See also Skinner v Railway
Labor Executives’ Ass’n, 489 US 602 (1989), National Treasury
Employees Union v Von Raab, 489 US 656 (1989), Vernonia School Dist
47J v Acton, 515 US 646 (1995), and Chandler v Miller, 520 US 305
(1997). The application of the “special needs” doctrine to child abuse
or neglect investigations has not been conclusively decided. See
Tennenbaum v Williams, 193 F3d 581, 603-04 (CA 2, 1999), and cases
collected therein. The United States Court of Appeals for the Sixth
Circuit has found unconstitutional a Michigan statute authorizing
suspicionless drug testing of welfare recipients. Marchwinski v
Howard, 113 F Supp 2d 1134 (ED Mich, 2000), rev’d 309 F3d 330 (CA
6, 2002), rehearing gtd 319 F3d 258 (CA 6, 2003), aff’d en banc 60 Fed
Appx 601 (CA 6, 2003). The state argued that the random drug tests
fulfilled the “special need” of preventing child abuse, citing a
correlation between child abuse and substance abuse. The District
Court found that the state could not rely on such a correlation since
the government assistance programs at issue were not designed to
ameliorate child abuse. Id. 113 F Supp 2d at 1141-43.

In Ferguson v City of Charleston, 532 US 67 (2001), the United States
Supreme Court found that a state hospital’s policy of testing
pregnant women for illegal drug use and reporting positive results
to police violated the Fourth Amendment prohibition against
unreasonable searches and seizures. Because the police participated
in the creation of the policy, hospital employees conducting the tests
became in effect agents of law enforcement, and Fourth
Amendment requirements therefore applied to the tests.

The United States Supreme Court first found that the urine tests
were administered by “state actors” and were searches within the
meaning of the Fourth Amendment. Id., 532 US at 76. The Court
then found that the instant case did not fall under the “special

33 See Sections 2.9–2.10, above.
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needs” doctrine. The “special need” asserted in Ferguson to justify
the warrantless search was insufficiently divorced from the state’s
general interest in law enforcement. “In this case, . . . the central and
indispensable feature of the policy from its inception was the use of
law enforcement to coerce the patients into substance abuse
treatment. This fact distinguishes this case from circumstances in
which physicians or psychologists, in the course of ordinary
medical procedures aimed at helping the patient herself, come
across information that under rules of law or ethics is subject to
reporting requirements, which no one has challenged here.”
Ferguson, supra, 532 US at 80–81. Although the ultimate goal of the
policy was to treat the women’s substance abuse, “the immediate
objective of the searches was to generate evidence for law enforcement
purposes in order to reach that goal.” Id., 532 US at 83. This
immediate purpose distinguished the current case from past cases
in which the Court upheld warrantless searches under the “special
needs” doctrine.

The provision of test results to authorities also implicated the
requirement that a waiver of constitutional rights be “knowing.”
Although as citizens hospital employees would have a duty to turn
over evidence of crime to the authorities, “when they undertake to
obtain such evidence from their patients for the specific purpose of
incriminating those patients, they have a special obligation to make
sure that the patients are fully informed about their constitutional
rights. . . .” Id., 532 US at 85 (citation and footnote omitted).

In Michigan, a newborn suffering from narcotics withdrawal
symptoms may properly be found within a trial court’s jurisdiction
over abused or neglected children. In re Baby X, 97 Mich App 111,
113–16 (1980). However, a mother in Michigan cannot be charged
with delivery of cocaine to a newborn on grounds that cocaine
metabolites are transferred to the newborn through the umbilical
cord following birth. People v Hardy, 188 Mich App 305 (1991).

D. The Exclusionary Rule

The exclusionary rule prohibits use of evidence in criminal
proceedings that was directly or indirectly obtained through a
violation of an accused’s constitutional rights. Wong Sun v United
States, 371 US 471, 484–85 (1963), and People v LoCicero (After
Remand), 453 Mich 496, 508 (1996). The exclusionary rule is intended
to deter violations of constitutional guarantees by removing the
incentive to disregard those guarantees. “[D]espite its broad
deterrent purpose, the exclusionary rule has never been interpreted
to proscribe the use of illegally seized evidence in all proceedings or
against all persons.” Brown v Illinois, 422 US 590, 599-600 (1975),
quoting United States v Calandra, 414 US 338, 348 (1974). The rule has
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been deemed inapplicable to civil child protection proceedings.
State ex rel AR v CR, 982 P2d 73, 76 (Utah 1999). In addition, where
no government official is involved in an illegal search or seizure, the
objects seized may be admitted at a criminal trial. Burdeau v
McDowell, 256 US 465, 475 (1921). However, if a search has been
ordered or requested by a government official or the search and
seizure is a joint endeavor of the private individual and the
government official, the exclusionary rule may apply. Corngold v
United States, 367 F2d 1, 5-6 (CA 9, 1966), and United States v Ogden,
485 F2d 536, 538-39 (CA 9, 1973).

2.16 DHS Access to Confidential Records to Investigate 
Suspected Abuse or Neglect

The DHS has an affirmative duty to investigate alleged abuse or neglect,
to prevent further abuse, to safeguard and enhance the welfare of the
child, and to preserve family life where possible. MCL 722.628(2). This
often requires the DHS to examine otherwise confidential records of
other agencies.

A. Medical Records

Physicians have a statutory duty to make the necessary
examinations and submit a written report to the DHS. MCL
722.626(2). This report must be provided to the DHS even without
parental consent or release. OAG, 1978, No 5406, p 724 (December
15, 1978). In addition to this duty and the duty to report suspected
child abuse or neglect under MCL 722.623(1),34 physicians and
other health care providers, and the Department of Public Health,
may have a duty to release certain information to the DHS. See MCL
333.16281(5).

The DHS may obtain access to otherwise confidential records of the
Michigan Department of Public Health. If there is a compelling need
for medical records or information to determine whether child
abuse or neglect has occurred or to take action to protect a child
where there may be a substantial risk of harm, the Department of
Public Health must provide access to the child’s medical records
and information pertinent to an investigation. This access must be
given to a DHS caseworker or administrator directly involved in the
investigation. Records or information disclosed must include the
identity of the individual to whom the record or information
pertains. MCL 333.2640(2). Consent to release of records or
information is not required. MCL 333.2640(3).

34 See Section 2.2, above, discussing “mandatory reporters” of abuse or neglect.
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The Department of Public Health must provide access to pertinent
records or information within 14 days of the receipt of a written
request from a DHS caseworker or administrator directly involved
in the investigation. MCL 333.2640(3).

In addition, the DHS may obtain access to the records of a licensee
or registrant of the Michigan Department of Public Health. If there
is a compelling need for medical records or information to
determine whether child abuse or neglect has occurred or to take
action to protect a child where there may be a substantial risk of
harm, a DHS caseworker or administrator directly involved in the
investigation must request in writing records and information
pertinent to the investigation. The licensee or registrant must release
pertinent records or information, if any, within 14 days of the
request. MCL 333.16281(1). See also 45 CFR 164.512(b)(1)(ii) (under
the Health Insurance Portability & Accountability Act of 1996, PL
104-191, a “covered entity” may disclose “protected health
information” to a governmental agency charged with receiving
reports of child abuse or neglect), MCL 333.16648(1) and (2)(h)
(disclosure requirements apply to dentists), MCL 333.18117
(disclosure requirements apply to licensed professional counselors
and limited licensed counselors), MCL 333.18237 (disclosure
requirements apply to psychologists), and MCL 330.1748a
(disclosure requirements apply to mental health professionals).

The following privileges35 do not apply to medical records or
information released or made available by a licensee or registrant:

 the physician-patient privilege;

 the dentist-patient privilege;

 the licensed professional counselor-client privilege, and the
limited licensed counselor-patient privilege;

 the psychologist-patient privilege; and

 any other health professional-patient privilege created or
recognized by law. MCL 333.16281(2)(a)–(e).

B. School Records

The Family Educational and Privacy Rights Act, 20 USC 1232g et
seq., governs the release of school records to a child’s parent or third
parties. A student’s parents are entitled to access to their child’s
education records. 20 USC 1232g(a)(1)(A). For release of records to

35 See Section 11.3 for a discussion of the abrogation of evidentiary privileges in child protective
proceedings.
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third parties, the parent’s consent is required unless one of several
exceptions is met. 20 USC 1232g(b)(1). Records may also be released
pursuant to a court order or subpoena if parents and students are
notified in advance of the release. 20 USC 1232g(b)(2)(B). See also
MCL 600.2165, which prohibits school employees from disclosing
records or confidences without the consent of a parent or legal
guardian if the child is under 18 years of age.

C. Records of Drug Counseling

Records of the identity, diagnosis, prognosis, or treatment of any
patient in any federal or state drug or alcohol abuse prevention
program are confidential. 42 USC 290dd—2(a) and MCL 333.6111.
Disclosure is permissible with the consent of the patient or pursuant
to a court order and subpoena. 42 USC 290dd—2(b) and MCL
333.6112 and 333.6113. For the required contents of the consent
form, see 42 CFR 2.31 and SCAO Form MC 315 (Authorization for
Release of Medical Information).

A court order is required to initiate or substantiate criminal charges
against a patient or to conduct any investigation of the patient. 42
USC 290dd—2(c) and MCL 333.6113(c). A court order may also
authorize disclosure of confidential communications made by a
patient if disclosure is necessary to protect against an existing threat
to life, a threat of serious bodily injury, including circumstances that
constitute suspected child abuse or neglect and verbal threats
against third parties, or if disclosure is necessary to investigate or
prosecute criminal child abuse or neglect. 42 CFR 2.63(a)(1)–(2).

In In re Baby X, 97 Mich App 111 (1980), within 24 hours of its birth,
the baby began to show signs of drug withdrawal. On appeal, the
baby’s mother argued that a conflict exists between the federal law
mandating confidentiality of drug or alcohol treatment records and
state law mandating disclosure of suspected child abuse or neglect.
The Court of Appeals, citing two New York cases, In the Matter of
Dwayne G, 97 Misc 2d 333 (1978), and In the Matter of the Doe
Children, 93 Misc 2d 479 (1978), held that where treatment records
are necessary and material to the state’s proof of neglect, a court of
competent jurisdiction may authorize disclosure of the confidential
information. Baby X, supra, at 120–21. The Court also noted that
“any conflict between Federal and state law can be avoided by filing
a John or Jane Doe petition with the disclosure of any names and
confidential information to follow the issuance of a court order
upon ‘good cause.’” Id. at 121.
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D. Mental Health Records

Information in the records of a recipient of mental health services is
confidential and may only be disclosed pursuant to MCL 330.1748
or MCL 330.1748a. MCL 330.1748(1). Confidential information may
be disclosed when necessary to comply with another provision of
law (such as the duty to report suspected child abuse or neglect) or
pursuant to court order.  MCL 330.1748(5)(a) and (d). See OAG,
1998, No 6976 (March 26, 1998) (CPS workers are entitled to access
community mental health records of the involved children and
relevant records of other recipients of community mental health
services).

Under MCL 330.1748a, mental health professionals have the same
duties as other health care providers to release pertinent records or
information to a DHS caseworker or administrator directly involved
in an investigation of suspected abuse or neglect.36

E. Friend of the Court Records

Children’s Protective Services personnel must be given access to
Friend of the Court records related to the investigation of alleged
child abuse and neglect. MCR 3.218(D).

Determining whether there is an existing FOC case involving a
child suspected of being abused or neglected. The DHS must
determine whether the FOC has an open case involving a child who
is suspected of being abused or neglected and a child protective
services investigation of the allegations results in any of the
following:

“(a) A finding that a preponderance of evidence
indicates that there has been child abuse and neglect.

“(b) Emergency removal of the child for child abuse and
neglect before the investigation is completed.

“(c) The family court takes jurisdiction on a petition and
a child is maintained in his or her own home under the
supervision of the [DHS].

“(d) If 1 or more children residing in the home are
removed and 1 or more children remain in the home.

“(e) Any other circumstances that the [DHS] determines
are applicable and related to child safety.” MCL
722.628(18).

36 See Section 2.16(A), above, for a discussion of these duties.
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When there is an open FOC case involving a child suspected of
being abused or neglected. The DHS must communicate with the
FOC when it determines that there is an open FOC case involving a
child suspected of being abused and neglected and the provisions of
MCL 722.628(18) apply. MCL 722.628(19) states:

“If the department determines that there is an open
friend of the court case and the provisions of subsection
(18) apply, the department shall notify the office of the
friend of the court in the county in which the friend of
the court case is open that there is an investigation being
conducted under this act regarding that child and shall
also report to the local friend of the court office when
there is a change in that child’s placement.”

Additionally, when the DHS determines that there is an open FOC
case involving a child suspected of being abused or neglected, the
DHS must provide the child’s noncustodial parents with a form
explaining how to change a court order regarding custody or
parenting time. MCL 722.623(21).

Child protective services and communication with the FOC.
“Child protective services may report to the local friend of the court
office any situation in which a parent, more than 3 times within 1
year or on 5 cumulative reports over several years, made
unfounded reports to child protective services regarding alleged
child abuse or neglect of his or her child.” MCL 722.628(20).

F. Access to Information on LEIN

A state or county employee engaged in the enforcement of the child
protection laws or rules of this state must be ensured access to
information on the Law Enforcement Information Network
concerning an individual being investigated. MCL 28.214(1)(a)(ii).
Children’s Protective Services workers must do a LEIN check
regarding “all significant adults living in, or part of [sic], the
[child’s] household, including non-parent adults, for all sexual
abuse, serious physical abuse, suspected caretaker substance abuse,
drug exposed infant cases, and cases where domestic violence
allegations may be present.” DHS Services Manual, CFP 713-2.

2.17 DHS Registry of Reports of Abuse and Neglect

The DHS is required to maintain a statewide electronic registry to carry
out the purposes of the Child Protection Law. MCL 722.627(1). The
“central registry” contains reports filed under the Child Protection Law
in which relevant and accurate evidence of child abuse or child neglect is
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found. MCL 722.622(c). See also MCL 722.622(d) (“central registry case”
means a case classified under Category I or II37), and MCL 722.622(m)
(Child Protective Service Information System (“CPSI”), the internal
records system of the DHS, is not subject to the rules governing the
central registry).

If it classifies a report of suspected abuse or neglect as a “central registry
case,” the DHS must maintain a record in the central registry. Within 30
days after the classification, the DHS must notify in writing each person
who is named in the record as a perpetrator of the abuse or neglect. This
notice must state that information in the record may be released under
MCL 722.627d.38 MCL 722.627(4).

If the investigation of a report fails to disclose evidence of abuse or
neglect, information identifying the subject of the report must be
expunged from the central registry. If evidence of abuse or neglect exists,
the DHS must maintain the information in the central registry until it
receives reliable information that the perpetrator of the abuse or neglect
is dead. MCL 722.627(7).39

Amendment or expungement of record. A person who is the subject of a
report or record may request that the DHS amend an inaccurate report or
record from the central registry and local office file, or expunge from the
central registry a report or record in which no relevant and accurate
evidence of abuse or neglect is found to exist. MCL 722.627(5).
“‘Expunge’ means to physically remove or eliminate and destroy a
record or report.” MCL 722.622(q). “Relevant evidence” is defined as
“evidence having a tendency to make the existence of a fact that is at
issue more probable than it would be without the evidence.” MCL
722.622(v). Reports or records filed in a local office are subject to
expunction only as authorized by the DHS, if considered in the best
interest of the child. MCL 722.627(5).

If the DHS refuses the request for expunction or amendment or fails to
act within 30 days of the request, the agency must hold a hearing on the
issue, at which the standard of proof is a preponderance of the evidence.
MCL 722.627(6).

37 See Section 2.19, below, for discussion of these categories.
38 See Section 2.18, below.
39 The provision requiring maintenance of records until the  perpetrator’s death is effective August 1,
1999. See 1998 PA 485.
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2.18 Access to DHS’s Registry

MCL 722.627(2)(a)–(r) lists the persons or entities who have access to
DHS’s central registry. MCL 722.627(2) states as follows:

“Unless made public as specified information released under [MCL
722.627d], a written report, document, or photograph filed with the
[DHS] is a confidential record available only to 1 or more of the
following:

(a) A legally mandated public or private child protective
agency investigating a report of known or suspected
child abuse or neglect or a legally mandated public or
private child protective agency or foster care agency
prosecuting a disciplinary action against its own
employee involving child protective services or foster
records.

(b) A police or other law enforcement agency
investigating a report of known or suspected child
abuse or neglect.

(c) A physician who is treating a child whom the
physician reasonably suspects may be abused or
neglected.

(d) A person legally authorized to place a child in
protective custody if the confidential record is necessary
to determine whether to place the child in protective
custody.

(e) A person, agency, or organization, including a
multidisciplinary case consultation team, authorized to
diagnose, care for, treat, or supervise a child or family
who is the subject of a report or record under [the Child
Protection Law], or who is responsible for the child’s
health or welfare.40

(f) A person named in the report or record as a
perpetrator or alleged perpetrator of the child abuse or
neglect or a victim who is an adult at the time of the
request, if the identity of the person who made the
report is protected as provided in [MCL 722.625].

(g) A court that determines the information is necessary
to decide an issue before the court.

40 This provision does not apply to “nonparent adults.” See Section 2.1(C), above.
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(h) A grand jury that determines the information is
necessary to conduct the grand jury’s official business.

(i) A person, agency, or organization engaged in a bona
fide research or evaluation project. The person, agency,
or organization shall not release information identifying
a person named in the report or record unless that
person’s written consent is obtained. The person,
agency, or organization shall not conduct a personal
interview with a family without the family’s prior
consent and shall not disclose information that would
identify the child or the child's family or other
identifying information. The department director may
authorize the release of information to a person, agency,
or organization described in this subdivision if the
release contributes to the purposes of this act and the
person, agency, or organization has appropriate
controls to maintain the confidentiality of personally
identifying information for a person named in a report
or record made under this act.

(j) A lawyer-guardian ad litem or other attorney
appointed as provided by [MCL 722.630].

(k) A child placing agency licensed under . . . MCL
722.111 to 722.128 for the purpose of investigating an
applicant for adoption, a foster care applicant or
licensee or an employee of a foster care applicant or
licensee, an adult member of an applicant’s or licensee’s
household, or other persons in a foster care or adoptive
home who are directly responsible for the care and
welfare of children, to determine suitability of a home
for adoption or foster care. The child placing agency
shall disclose the information to a foster care applicant
or licensee under . . . MCL 722.111 to 722.128, or to an
applicant for adoption.

(l) Family division of circuit court staff authorized by
the court to investigate foster care applicants and
licensees, employees of foster care applicants and
licensees, adult members of the applicant’s or licensee’s
household, and other persons in the home who are
directly responsible for the care and welfare of children,
for the purpose of determining the suitability of the
home for foster care. The court shall disclose this
information to the applicant or licensee.

(m) Subject to [MCL 722.627a], a standing or select
committee or appropriations subcommittee of either
Michigan Judicial Institute © 2011 Page 2-51



Section 2.18 Child Protective Proceedings Benchbook—Third Edition
house of the legislature having jurisdiction over child
protective services matters.

(n) The children’s ombudsman appointed under the
children’s ombudsman act . . . , MCL 722.921 to 722.935.

(o) A child fatality review team established under [MCL
722.627b] and authorized under that section to
investigate and review a child’s death.

(p) A county medical examiner or deputy county
medical examiner appointed under . . . MCL 52.201 to
52.216, for the purpose of carrying out his or her duties
under that act.

(q) A citizen review panel established by the
department. Access under this subdivision is limited to
information the department determines is necessary for
the panel to carry out its prescribed duties.

(r) A child care regulatory agency.

(s) A foster care review board for the purpose of
meeting the requirements of 1984 PA 422, MCL 722.131
to 722.139a.

(t) A local friend of the court office.

“Specified information.” “Specified information” is defined in MCL
722.622(y) as follows:

“‘Specified information’ means information in a children’s
protective services case record related specifically to the
department’s actions in responding to a complaint of child
abuse or neglect. Specified information does not include any
of the following: 

(i) Except as provided in this subparagraph regarding a
perpetrator of child abuse or neglect, personal
identification information for any individual identified
in a child protective services record. The exclusion of
personal identification information as specified
information prescribed by this subparagraph does not
include personal identification information identifying
an individual alleged to have perpetrated child abuse or
neglect, which allegation has been classified as a central
registry case. 

(ii) Information in a law enforcement report as provided
in section 7(8). 
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(iii) Any other information that is specifically
designated as confidential under other law. 

(iv) Any information not related to the department’s
actions in responding to a report of child abuse or
neglect.”

For the rules governing release of “specified information,” see MCL
722.627c–i. For a general discussion of the procedures required by those
statutes, see Detroit Free Press, Inc v Family Independence Agency, 258 Mich
App 544 (2003).

Identity of reporter. MCL 722.625 states that “[e]xcept for records
available under section 7(2)(a), (b), and (n),41 the identity of a reporting
person is confidential subject to disclosure only with the consent of that
person or by judicial process.”

Disclosure of other information. Persons or entities listed above to
whom information is disclosed shall make the information available only
to other persons or entities listed above. MCL 722.627(3). See Zimmerman
v Owens, 221 Mich App 259 (1997) (attorney in divorce proceeding could
not be held civilly liable for attaching protective services report to a
motion in a divorce case, as MCL 722.627(2)(g) allows disclosure where a
court determines that the information is necessary to decide an issue
before it), and Warner v Mitts, 211 Mich App 557, 560–61 (1995)
(disclosure was necessary to determine whether a report of suspected
sexual abuse was false and slanderous).

The DHS shall not include a police report related to an ongoing
investigation of suspected child abuse or neglect when releasing
information to authorized persons or entities. The agency may, however,
release reports of a person’s convictions of crimes related to child abuse
or neglect. MCL 722.627(8).

Dissemination of information when pursuing sanctions against an
agency employee. An agency that obtains confidential information
pursuant to MCL 722.627(2)(a) may seek permission to distribute that
information to specified individuals involved in the agency’s pursuit of
sanctions against one of its employees. According to MCL 722.627(10): 

“An agency obtaining a confidential record under subsection
(2)(a) may seek an order from the court having jurisdiction
over the child or from the family division of the Ingham
county circuit court that allows the agency to disseminate
confidential child protective services or foster care

41 Subsections (2)(a) and (b) refer to public or private child protective agencies and law enforcement
agencies investigating suspected abuse or neglect; subsection (n) refers to the Children’s Ombudsman.
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information to pursue sanctions for alleged dereliction,
malfeasance, or misfeasance of duty against an employee of
the agency, to a recognized labor union representative of the
employee’s bargaining unit, or to an arbitrator or an
administrative law judge who conducts a hearing involving
the employee’s alleged dereliction, malfeasance, or
misfeasance of duty to be used solely in connection with that
hearing. Information released under this subsection shall be
released in a manner that maintains the greatest degree of
confidentiality while allowing review of employee
performance.”

2.19 Required Response by the DHS Following 
Investigation

After completing its investigation and based on the results of that
investigation, the DHS must determine in which category below to
classify the allegations of abuse or neglect. MCL 722.628(11).

The categories, and the required DHS response, are as follows:

“(a) Category V - services not needed. Following a field
investigation, the department determines that there is
no evidence of child abuse or neglect. 

“(b) Category IV - community services recommended.
Following a field investigation, the department
determines that there is not a preponderance of
evidence of child abuse or neglect, but the structured
decision-making tool indicates that there is future risk
of harm to the child. The department shall assist the
child’s family in voluntarily participating in
community-based services commensurate with the risk
to the child. 

“(c) Category III - community services needed. The
department determines that there is a preponderance of
evidence of child abuse or neglect, and the structured
decision-making tool indicates a low or moderate risk of
future harm to the child. The department shall assist the
child’s family in receiving community-based services
commensurate with the risk to the child. If the family
does not voluntarily participate in services, or the
family voluntarily participates in services, but does not
progress toward alleviating the child’s risk level, the
department shall consider reclassifying the case as
category II. 
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“(d) Category II - child protective services required. The
department determines that there is evidence of child
abuse or neglect, and the structured decision-making
tool indicates a high or intensive risk of future harm to
the child. The department shall open a protective
services case and provide the services necessary under
this act. The department shall also list the perpetrator of
the child abuse or neglect, based on the report that was
the subject of the field investigation, on the central
registry, either by name or as ‘unknown’ if the
perpetrator has not been identified. 

“(e) Category I - court petition required. The
department determines that there is evidence of child
abuse or neglect and 1 or more of the following are true: 

(i)  A court petition is required under another
provision of this act. 

(ii)  The child is not safe and a petition for removal
is needed. 

(iii)  The department previously classified the case
as category II and the child’s family does not
voluntarily participate in services.

(iv)  There is a violation, involving the child, of
[MCL 750.520g (assault with intent to commit
criminal sexual conduct), attempt or conspiracy to
commit criminal sexual conduct, a felony assault,
or MCL 750.145c (child sexually abusive material
or activity)] or of child abuse in the first or second
degree as prescribed by section 136b of the
Michigan penal code, 1931 PA 328, MCL 750.136b. 

“(2) In response to a category I classification, the department
shall do all of the following: 

(a) If a court petition is not required under another
provision of this act, submit a petition for authorization
by the court under section 2(b) of chapter XIIA of the
probate code of 1939, 1939 PA 288, MCL 712A.2. 

(b) Open a protective services case and provide the
services necessary under this act. 

(c) List the perpetrator of the child abuse or neglect,
based on the report that was the subject of the field
investigation, on the central registry, either by name or
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as ‘unknown’ if the perpetrator has not been identified.”
MCL 722.628d(1)–(2).

Note: Prior to a 1999 amendment to the Child
Protection Law, following an investigation by the
DHS, a case was either “substantiated” if a
preponderance of the evidence supported the
allegation of abuse or neglect, or
“unsubstantiated.” “Substantiated” now means a
case classified as a “central registry case.” MCL
722.622(aa). A “central registry case,” in turn, is
now defined as a case classified under Category I
or II, or, for cases investigated before July 1, 1999, a
case in which the allegations were “substantiated”
by a preponderance of the evidence. MCL
722.622(d). An “unsubstantiated” case “means a
child protective services case the department
classifies under sections 8 and 8d as category III,
category IV, or category V.” MCL 722.622(bb).

Use of “Structured Decision-making Tool.” The DHS uses a “Structured
Decision-making Tool” to measure the risk of future harm to a child. See
DSS-4752 (P3) (3-95). MCL 722.622(z).

MCL 722.628d(3)–(4) provide different investigation requirements when
the suspected perpetrator of child abuse or neglect is a non-parent adult
who does not reside in the child’s home or an owner, operator, volunteer,
or employee of a child care organization or adult foster care home. Those
provisions state as follows:

“(3) The department is not required to use the structured
decision-making tool for a nonparent adult who resides
outside the child’s home who is the victim or alleged victim
of child abuse or neglect or for an owner, operator, volunteer,
or employee of a licensed or registered child care
organization or a licensed or unlicensed adult foster care
family home or adult foster care small group home as those
terms are defined in section 3 of the adult foster care facility
licensing act, 1979 PA 218, MCL 400.703. 

“(4) If following a field investigation the department
determines that there is a preponderance of evidence that an
individual listed in subsection (3) was the perpetrator of
child abuse or neglect, the department shall list the
perpetrator of the child abuse or neglect on the central
registry.”
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2.20 Who May File a Petition Seeking Court Jurisdiction

MCL 712A.11(1) allows “a person” to give to a court information
concerning a child, and the court may then take appropriate action
concerning the child. Typically, either a CPS worker or a prosecuting
attorney acting on behalf of the DHS drafts and files a petition seeking
court jurisdiction over a child suspected of being abused or neglected.
However, school officials may file petitions alleging “educational
neglect” under MCL 712A.2(b)(1),42 and the Children’s Ombudsman,
guardians, legal custodians, and foster parents (as “concerned persons”)
may file petitions seeking termination of parental rights. If a person or
agency other than a prosecuting attorney or DHS files a petition, the
court may refer the matter to the DHS for investigation.

Note: The Children’s Ombudsman may file a petition on
behalf of a child requesting the Family Division to assume
jurisdiction over the child pursuant to MCL 712A.2(b), or a
petition seeking to terminate parental rights under MCL
712A.19b,43 if the ombudsman is satisfied that a complainant
has contacted the DHS, the prosecuting attorney, the child’s
attorney, and the child’s guardian ad litem, if any, and that
none of these persons intends to file a petition. MCL
722.927(5). See MCL 722.922(i) (definition of “complainant”),
MCL 722.923 (description of Children’s Ombudsman).

2.21 Time Requirements for Filing a Petition in Cases 
Involving Severe Physical Injury or Sexual Abuse

Within 24 hours after the DHS determines that a child was severely
physically injured, sexually abused,44 or allowed to be exposed to or
have contact with methamphetamine production, the agency must file a
petition seeking Family Division jurisdiction under MCL 712A.2(b). MCL
722.637.

Under very specific circumstances, the DHS is not required to file the
petition required by MCL 722.637(1). MCL 722.637(2)45 states:

“(2) The department is not required to file a petition for
authorization by the court as described in subsection (1) if the
department determines that the parent or legal guardian is

42 But see Section 2.1(B). The DHS will not investigate a report alleging only a child’s failure to attend
school.
43 See also Section 18.3 for a list of persons who have standing to request termination of parental rights.
44 See Section 2.1(A), above, for definitions of “severe physical injury” and “sexual abuse.”
45 Effective January 3, 2007. 2006 PA 630.
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not a suspected perpetrator of the abuse and the department
determines that all of the following apply:

“(a) The parent or legal guardian did not neglect or fail
to protect the child.

“(b) The parent or legal guardian does not have a
historical record that shows a documented pattern of
neglect or failing to protect the child.

“(c) The child is safe in the parent’s or legal guardian’s
care.”

2.22 Required Request for Termination of Parental Rights 
at Initial Dispositional Hearing

The DHS must file a petition seeking Family Division jurisdiction of the
child under MCL 712A.2(b) if any of the following circumstances exist:

“(a) The department determines that a parent, guardian, or
custodian, or a person who is 18 years of age or older and
who resides for any length of time in the child’s home, has
abused the child or a sibling of the child and the abuse
included 1 or more of the following: 

(i)  Abandonment of a young child. 

(ii) Criminal sexual conduct involving penetration,
attempted penetration, or assault with intent to
penetrate. 

(iii)  Battering, torture, or other severe physical abuse. 

(iv)  Loss or serious impairment of an organ or limb. 

(v)  Life threatening injury. 

(vi)  Murder or attempted murder. 

“(b) The department determines that there is risk of harm to
the child and either of the following is true: 

(i) The parent’s rights to another child were terminated
as a result of proceedings under section 2(b) of chapter
XIIA of 1939 PA 288, MCL 712A.2, or a similar law of
another state. 

(ii) The parent’s rights to another child were voluntarily
terminated following the initiation of proceedings
under section 2(b) of chapter XIIA of 1939 PA 288, MCL
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712A.2, or a similar law of another state and the
proceeding involved abuse that included 1 or more of
the following:

(A) Abandonment of a young child.

(B) Criminal sexual conduct involving penetration,
attempted penetration, or assault with intent to
penetrate.

(C) Battering, torture, or other severe physical
abuse.

(D) Loss or serious impairment of an organ or
limb.

(E) Life-threatening injury.

(F) Murder or attempted murder.

(G) Voluntary manslaughter.

(H) Aiding and abetting, attempting to commit,
conspiring to commit, or soliciting murder or
voluntary manslaughter.” MCL 722.638(1)(a)–(b).

In a mandatory petition filed under MCL 722.638(1)(a)–(b), if a parent is a
suspected perpetrator of the abuse or is suspected of placing the child at
an unreasonable risk of harm due to the parent’s failure to take
reasonable steps to intervene to eliminate that risk, the DHS must include
in the mandatory petition a request for termination of parental rights at
the initial dispositional hearing.46 MCL 722.638(2) states as follows:

“In a petition submitted as required by subsection (1), if
a parent is a suspected perpetrator or is suspected of
placing the child at an unreasonable risk of harm due to
the parent’s failure to take reasonable steps to intervene
to eliminate that risk, the department shall include a
request for termination of parental rights at the initial
dispositional hearing as authorized under section 19b of
chapter XIIA of 1939 PA 288, MCL 712A.19b.”

Note: MCL 722.638 was amended in 1998 to clarify
when the DHS is required to file a petition, and
when that petition must contain a request for
termination of parental rights. See 1998 PA 428,
repealing 1998 PA 383. The amended provision,
quoted above, is effective March 23, 1999. Under

46 See Chapter 18 for a complete discussion of hearings to terminate parental rights.
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the provision in effect prior to March 23, 1999, the
DHS was not required to determine, before filing a
petition for court jurisdiction, that there was risk of
harm to the child of a parent who had previously
had his or her parental rights to another child
terminated, and there was no requirement that the
parent be the perpetrator or suspected of placing
the child at an unreasonable risk of harm before
the DHS was required to request termination of
parental rights at the initial dispositional hearing.

In In re AH, 245 Mich App 77, 79 (2001), the petition alleged the following
facts:

“. . . (1) that petitioner had filed three previous child
protection petitions with respect to respondent’s other
children, (2) that since the birth of her most recent child on
January 15, 1998, respondent had been arrested twice for
domestic violence, (3) that she had left the child in the care
and custody of her cohabitant, Robert Huiskens, who had a
long history of substance abuse leading to several arrests and
who had been listed twice as a perpetrator of abuse or
neglect of a child, and (4) that respondent had a long history
of mental illness and was not taking appropriate medication,
which placed the child at risk of harm. Petitioner requested
an order terminating respondent’s parental rights.”

Respondent-mother argued that MCL 722.638(1)(b)(ii) and (2) violated
Equal Protection and Due Process guarantees under the state and federal
constitutions. Although the prior version of MCL 722.638 was in effect at
the time the petition was filed in this case, the respondent chose to
challenge the amended version of the statute. The Court of Appeals
found that respondent had standing to challenge the amended statute
since she was attacking language present in both the prior and amended
versions of the statute—“namely, that under certain circumstances
petitioner lacks discretion regarding whether to request termination of
the parent’s rights.” In re AH, supra at 81. The Court first applied the
“strict scrutiny” standard to the Equal Protection claim and found no
constitutional violation. Id. at 83. The statute serves a compelling state
interest in protecting children from unreasonable risk of harm. More
importantly, the Court found that the statute was “precisely tailored” to
serve this interest:

“We further conclude that the statute is ‘precisely tailored’ to
serve this interest. The doctrine of anticipatory neglect
recognizes that ‘how a parent treats one child is certainly
probative of how that parent may treat other children.’ In re
LaFlure, 48 Mich. App. 377, 392; 210 N.W.2d 482 (1973). See
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also In re Dittrick, 80 Mich. App. 219, 222; 263 N.W.2d 37
(1977). In In re Powers, 208 Mich. App. 582, 591-592; 528
N.W.2d 799 (1995), this Court extended the doctrine of
anticipatory neglect ‘to guarantee the protection of a child
who is not yet born, i.e., because of the past conduct of
another person, there is good reason to fear that the second
child, when born, will also be neglected or abused.’ The
current version of the statute requires petitioner to
commence proceedings against parents who in the past have
had their parental rights terminated, voluntarily or
otherwise. The Legislature therefore effectively codified the
doctrine of anticipatory neglect and then added the
additional element of a risk of harm to the child. To this
extent, the challenged provisions target children whose
parents have had their parental rights terminated in the past
and who are at risk of harm. We doubt that the statute need
have been any more carefully tailored to protect our state’s
interest in safeguarding its most vulnerable citizens.
Therefore, while the statute does in effect create a separate
class of parents, we do not conclude that it violates equal
protection.” AH, supra at 84–85.

With regard to the alleged procedural due process violation, the Court
concluded that the risk of erroneous deprivation of parental rights was
insufficient to invalidate the statute:

“Respondent argues that the requirement that petitioner
request termination under the circumstances stated in the
statute is not sufficiently flexible and creates a risk that a
person’s rights will be terminated erroneously. We reject this
argument. After filing the petition, petitioner must still
satisfy the statute’s ‘risk of harm’ requirement and establish
that the parent is ‘a suspected perpetrator or . . . suspected of
placing the child at an unreasonable risk of harm due to the
parent’s failure to take reasonable steps to intervene to
eliminate that risk.’ Further, a request for termination does
not necessarily mean that the court will grant the request. As
our Supreme Court discussed in In re Trejo, 462 Mich. 341,
356; 612 N.W.2d 407 (2000), the ‘best interests’ provision of
MCL 712A.19b(5); MSA 27.3178(598.19b)(5) allows the trial
court to conclude that termination is clearly not in the child’s
best interest. We therefore conclude that, on balance, MCL
722.638(1)(b)(ii); MSA 25.248(18)(1)(b)(ii) does not violate
procedural due process.” AH, supra at 85–86.

Investigation requirements and plea agreements. DHS Services Manual,
CFP 715-3, provides that CPS must conduct an investigation to determine
whether there is current risk of harm. That finding must be by a
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preponderance of the evidence as in other cases of alleged abuse or
neglect.

A CPS worker “should not initiate or negotiate a plea agreement with
regard to a mandatory termination petition.” Legal counsel for DHS and
a worker’s supervisor must approve such a plea agreement before a
worker may support it on the record. Id.

Required conference to decide whether to request termination of
parental rights at initial dispositional hearing. If the DHS is considering
a request to terminate parental rights at the initial dispositional hearing,
in cases where the agency is not required to request termination under
MCL 722.638(1)(a)–(b) and (2), the agency must hold a conference among
appropriate agency personnel to decide on a course of action. MCL
722.638(3) states as follows:

“If the department is considering petitioning for termination
of parental rights at the initial dispositional hearing as
authorized under section 19b of chapter XIIA of 1939 PA 288,
MCL 712A.19b, even though the facts of the child’s case do
not require departmental action under subsection (1), the
department shall hold a conference among the appropriate
agency personnel to agree upon the course of action. The
department shall notify the attorney representing the child of
the time and place of the conference, and the attorney may
attend. If an agreement is not reached at this conference, the
department director or the director’s designee shall resolve
the disagreement after consulting the attorneys representing
both the department and the child.”

2.23 Liability and Immunity

This section provides an overview of liability and immunity under
Michigan law in the context of a child abuse or neglect case. Liability and
immunity of state and local agencies and their agents under 42 USC 1983
is beyond the scope of this Benchbook. See, generally, DeShaney v
Winnebago County Dep’t of Social Services, 489 US 189 (1988), Hoffman v
Harris, 511 US 1060 (1994) (Thomas, J, dissenting), Achterof v Selvaggio,
886 F2d 826, 830 (CA 6, 1989), Salyer v Patrick, 874 F2d 374, 378 (CA 6,
1989), and Martin v Children’s Aid Society, 215 Mich App 88, 94 (1996).

A. Civil and Criminal Liability Under the Child Protection 
Law

MCL 722.633 provides for criminal and civil liability for
violations of the Child Protection Law:
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“(1) A person who is required by this act to report an
instance of suspected child abuse or neglect and who
fails to do so is civilly liable for the damages
proximately caused by the failure. 

“(2) A person who is required by this act to report an
instance of suspected child abuse or neglect and who
knowingly fails to do so is guilty of a misdemeanor
punishable by imprisonment for not more than 93 days
or a fine of not more than $500.00, or both.

“(3) Except as provided in section 7,47 a person who
disseminates, or who permits or encourages the
dissemination of, information contained in the central
registry and in reports and records made  as provided in
this act is guilty of a misdemeanor punishable by
imprisonment for not more than 93 days or a fine of not
more than $100.00, or both, and is civilly liable for the
damages proximately caused by the dissemination. 

“(4) A person who willfully maintains a report or record
required to be expunged under section 7 is guilty of a
misdemeanor punishable by imprisonment for not more
than 93 days or a fine of not more than $100.00, or both. 

“(5) A person who intentionally makes a false report of
child abuse or neglect under this act knowing that the
report is false is guilty of a crime as follows: 

(a) If the child abuse or neglect reported would not
constitute a crime or would constitute a
misdemeanor if the report were true, the person is
guilty of a misdemeanor punishable by
imprisonment for not more than 93 days or a fine
of not more than $100.00, or both. 

(b) If the child abuse or neglect reported would
constitute a felony if the report were true, the
person is guilty of a felony punishable by the lesser
of the following: 

(i)  The penalty for the child abuse or neglect
falsely reported. 

(ii)  Imprisonment for not more than 4 years
or a fine of not more than $2,000.00, or both.”

47 See Sections 2.17–2.18, above.
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Civil liability for the failure of a mandatory reporter to report when
required is limited under MCL 722.633(1) to a claim for damages on
behalf of an identified child about whom no report was made.
Furthermore, MCL 722.633(1) requires that damages be proximately
caused by the failure to report. Marcelletti v Bathani, 198 Mich App
655, 659 (1993). In Marcelletti, the Court of Appeals concluded that a
physician’s failure to report suspected child abuse by a babysitter
was not the proximate cause of the harm suffered by another child
at the babysitter’s hands. The physician treated the first child victim
but not the second. Id. at 662–63.

For a case involving the criminal prosecution of a mandatory
reporter for knowingly failing to report, see People v Cavaiani, 172
Mich App 706, 710–11 (1988).

Under MCL 722.633(3), except as provided in MCL 722.627(2), a
person may be liable for dissemination of information made
confidential under the Child Protection Law. MCL 722.627(2) lists
circumstances under which dissemination of information from
DHS’s central registry is permissible. In Zimmerman v Owens, 221
Mich App 259 (1997), an attorney in divorce proceedings attached a
protective services report detailing alleged sexual abuse to a motion
in the divorce case. The Court of Appeals held that MCL
722.627(2)(g) allows disclosure of such information where a court
determines that the information is necessary to decide an issue
before it. The report was necessary to determine custody and
visitation issues in the divorce case. Zimmerman, supra at 263.
Furthermore, the Court of Appeals held that the report, which was
placed in a public court file in the divorce case, was not
disseminated as required by MCL 722.633(3). Zimmerman, supra at
263–64.

B. Immunity Under the Child Protection Law

MCL 722.625 provides for immunity in certain circumstances. That
statute states in part:

“. . . . A person acting in good faith who makes a report,
cooperates in an investigation, or assists in any other
requirement of this act is immune from civil or criminal
liability that might otherwise be incurred by that action.
A person making a report or assisting in any other
requirement of this act is presumed to have acted in
good faith. This immunity from civil or criminal liability
extends only to acts done according to this act and does
not extend to a negligent act that causes personal injury
or death or to the malpractice of a physician that results
in personal injury or death.”
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By providing immunity under the Child Protection Law for persons
who report suspected child abuse or neglect in good faith, “the
Legislature intended to abrogate established immunity rules of the
common law related to persons required to report abuse and
neglect.” Williams v Coleman, 194 Mich App 606, 615 (1992). MCL
722.625 “clearly and unambiguously provides immunity to persons
who file a child abuse report in good faith.” Awkerman v Tri-County
Orthopedic Group, Inc, 143 Mich App 722, 726 (1985). “Good faith”
refers to whether or not the person who reports suspected abuse or
neglect has reasonable cause to suspect the abuse or neglect, not
whether the reporter has animosity toward the person suspected of
abusing or neglecting the child. Warner v Mitts, 211 Mich App 557,
560 (1995). Immunity under MCL 722.625 also extends to acts done
in cooperation with an ongoing investigation. Warner, supra.

Violations of other provisions of the Child Protection Law
prevent immunity. MCL 722.625 does not provide immunity to
persons who act in good faith but violate other provisions of the
Child Protection Law. Lavey v Mills, 248 Mich App 244, 252 (2001).
In Lavey, a teacher’s aide noted abnormal conditions in the child’s
genital area and reported it to the school’s principal. The principal
reported suspected sexual abuse to a state police officer. Five weeks
later, the principal reported additional symptoms in the child’s
genital area to the state police officer. The state police officer
directed the principal to transport the child to a doctor’s office and
contacted a CPS worker and asked him to meet the officer at the
doctor’s office. The state police officer did not obtain a search
warrant or other court order. Purporting to be the child’s legal
guardian, the CPS worker signed a consent form authorizing a
gynecological examination of the child. No attempt was made to
contact the child’s parents. The examination revealed no evidence of
sexual abuse. The police officer did not inform anyone of the results
but did accuse the child’s father of molesting the child.

The child’s conservator sued the principal, the state police officer,
and the CPS worker, alleging false imprisonment for taking the
child to the doctor’s office without a court order, battery for
conducting the examination, and violation of the child’s right to be
free from unreasonable searches and seizures. The defendants
claimed immunity under both MCL 691.1407(2) and MCL 722.625,
and argued that the alleged constitutional violation did not state a
claim upon which relief could be granted. The trial court granted
the defendants’ motions for summary disposition. The Court of
Appeals affirmed the trial court’s grant of summary disposition to
all defendants on plaintiff’s constitutional claim and the trial court’s
grant of summary disposition to the school principal on the other
claims. However, the Court of Appeals reversed the trial court’s
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grant of summary disposition to the state police officer and CPS
worker on the battery and false imprisonment claims.

The Court of Appeals first held that “no inferred damages remedy
for a violation of a state constitutional right exists against individual
government employees.” Lavey, supra at 250, citing Jones v Powell,
462 Mich 329, 335 (2000). The Court of Appeals also held that
summary disposition was properly granted to the school principal
because the conditions in the child’s genital area gave the principal
“reasonable cause to suspect child abuse,” and a person who has
“reasonable cause” acts, by definition, in good faith when reporting
the suspected abuse. Lavey, supra at 254, citing Warner, supra at 559.
Furthermore, MCL 722.628(8) requires schools to cooperate with
child abuse investigations, including allowing access to the child
without parental consent if the DHS determines that such access is
necessary to complete the investigation or prevent further abuse or
neglect. Thus, the Court of Appeals concluded that the principal
acted in good faith when she transported the child to the doctor’s
office, at the state police officer’s direction, without obtaining
parental consent.

With regard to the state police officer’s and CPS worker’s immunity
under MCL 722.625, the Court of Appeals concluded that such
immunity does not “extend[] to good faith acts that violate other
requirements set forth in the Child Protection Law.” Lavey, supra at
252. The Court of Appeals stated that the police officer and CPS
worker violated MCL 722.626(3) by failing to seek a search warrant
or other court order prior to the gynecological examination because
the child’s health was not endangered and a court order could have
easily been obtained. Lavey, supra at 256. Because MCL 722.625 only
grants immunity from civil liability “for acts done pursuant to [the
Child Protection Law],” the police officer and CPS worker were not
entitled to immunity under that statute. Lavey, supra at 256–57.

The Court of Appeals also concluded that the police officer and CPS
worker were not entitled to immunity under MCL 691.1407(2)
because that immunity does not apply to an individual government
employee’s intentional torts. Lavey, supra at 257, citing Sudul v
Hamtramck, 221 Mich App 455, 458, 481 (1997).

Immunity under the Safe Delivery of Newborns Law.48 MCL
712.2(4) provides:

“A hospital and a child placing agency, and their agents
and employees, are immune in a civil action for

48 See Section 2.5, above, for a brief description of responsibilities under the Safe Delivery of Newborns
Law.
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damages for an act or omission in accepting or
transferring a newborn under this chapter, except for an
act or omission constituting gross negligence or willful
or wanton misconduct. To the extent not protected by
the immunity conferred by 1964 PA 170, MCL 691.1401
to 691.1415, an employee or contractor of a fire
department or police station has the same immunity
that this subsection provides to a hospital’s or child
placing agency’s agent or employee.”

MCL 712.1(2)(h) defines “gross negligence” as “conduct so reckless
as to demonstrate a substantial lack of concern for whether an injury
results.”

M Civ JI 14.12 defines “willful misconduct” as “conduct or a failure
to act that was intended to harm the plaintiff.” M Civ JI 14.11
defines “wanton misconduct” as “conduct or a failure to act that
shows such indifference to whether harm will result as to be equal
to a willingness that harm will result.”

C. Immunity Under MCL 691.1407

Immunity for government agencies and government employees
may also be available under MCL 691.1407, which states in relevant
part:

“(1) Except as otherwise provided in this act, a
governmental agency is immune from tort liability if the
governmental agency is engaged in the exercise or
discharge of a governmental function. Except as
otherwise provided in this act, this act does not modify
or restrict the immunity of the state from tort liability as
it existed before July 1, 1965, which immunity is
affirmed. 

“(2) Except as otherwise provided in this section, and
without regard to the discretionary or ministerial nature
of the conduct in question, each officer and employee of
a governmental agency, each volunteer acting on behalf
of a governmental agency, and each member of a board,
council, commission, or statutorily created task force of
a governmental agency is immune from tort liability for
an injury to a person or damage to property caused by
the officer, employee, or member while in the course of
employment or service or caused by the volunteer while
acting on behalf of a governmental agency if all of the
following are met: 
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(a) The officer, employee, member, or volunteer is
acting or reasonably believes he or she is acting
within the scope of his or her authority. 

(b) The governmental agency is engaged in the
exercise or discharge of a governmental function. 

(c) The officer’s, employee’s, member’s, or
volunteer’s conduct does not amount to gross
negligence that is the proximate cause of the injury
or damage.

“(3) Subsection (2) does not alter the law of intentional
torts as it existed before July 7, 1986. 

* * *

“(5) A judge, a legislator, and the elective or highest
appointive executive official of all levels of government
are immune from tort liability for injuries to persons or
damages to property if he or she is acting within the
scope of his or her judicial, legislative, or executive
authority. 

“(6) A guardian ad litem is immune from civil liability
for an injury to a person or damage to property if he or
she is acting within the scope of his or her authority as
guardian ad litem. This subsection applies to actions
filed before, on, or after May 1, 1996.”

Prior to July 1, 1986, the effective date of MCL 691.1407,
determination of the liability of CPS and state foster care workers
was made by examining whether the act complained of was
“discretionary” or “ministerial.” See Williams v Coleman, 194 Mich
App 606 (1992), Williams v Horton, 175 Mich App 25 (1989), Gilbert v
Dep’t of Social Services, 146 Mich App (1985), and Walker v Gilbert, 160
Mich App 674 (1987).

MCL 691.1407(2) does not apply to individual government
employee’s intentional torts. Lavey, supra at 257, citing Sudul v
Hamtramck, 221 Mich App 455, 458, 481 (1997).

As noted in MCL 691.1407(6), guardians ad litem enjoy immunity
from suit for acts performed within the scope of their authority. It is
unclear whether such immunity extends to lawyer-guardians ad
litem appointed to represent children in child protective
proceedings. See Diehl v Danuloff, 242 Mich App 120, 124 (2000),
where the Court of Appeals held that a private psychologist was
entitled to quasi-judicial immunity (absolute immunity) from
liability in a negligence suit alleging negligence in performing a
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court-ordered custody evaluation and making recommendations to
the court. In Martin v Children’s Aid Society, 215 Mich App 88, 97–98
(1996), the Court of Appeals extended absolute immunity to social
workers employed by a private agency under contract with the state
for placing and supervising children in foster care. In granting the
social workers immunity from suit, the Court stated as follows:

“Professional assistance to the Probate Court is critical
to its ability to make informed, life deciding judgments
relating to its continuing jurisdiction over abused
children. Its advisors and agents cannot be subject to
potential suits by persons, aggrieved by the Court’s
decision vindictively seeking revenge against the
Court’s assistant as surrogates for the jurist . . . .”

In Beauford v Lewis, 269 Mich App 295, 298–302 (2005), the Court
extended absolute immunity to a CPS worker who conducted an
investigation of alleged child abuse and recommended termination
of the plaintiff’s parental rights.  The Court rejected the plaintiff’s
argument that Martin v Children’s Aid Society, 215 Mich App 88
(1996), did not apply because the investigation was not ordered or
monitored by the court that conducted the child protective
proceeding.  In Beauford, the Court of Appeals concluded that CPS
workers, like the social workers in Martin, acted as “advisors and
agents” to the family court, and that the family court’s review of
CPS investigations and recommendations provided parents with a
sufficient remedy.

D. Immunity for Persons Providing Information in 
Response to a Court’s Request

MCR 3.924 provides immunity to persons or agencies who provide
information to the court in response to a request from the court.
That rule states as follows:

“Persons or agencies providing testimony, reports, or
other information at the request of the court, including
otherwise confidential information, records, or reports
that are relevant and material to the proceedings
following authorization of a petition, are immune from
any subsequent legal action with respect to furnishing
the information to the court.”

Interpreting the predecessor to MCR 3.924, which was substantially
similar to the current rule, the Court of Appeals held that the rule
provided absolute immunity only for defamatory statements. Bolton
v Jones, 156 Mich App 642, 652–53 (1987), rev’d on other grounds 433
Mich 861 (1989). See, however, Diehl v Danuloff, 242 Mich App 120,
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124 (2000), where the Court of Appeals held that a private
psychologist was entitled to quasi-judicial immunity (absolute
immunity) from liability in a suit alleging negligence in performing
a court-ordered custody evaluation and making recommendations
to the court.

E. Liability and Immunity of Child Placing Agencies, Foster 
Parents, and Guardians

Child placing agencies. Employees of a private child placing
agency under contract with the DHS have absolute immunity to
liability for initiating and maintaining placement of a child if the
court has established jurisdiction over the child and is reviewing the
child’s placement. Martin v Children’s Aid Society, 215 Mich App 88,
95–99 (1996). Such absolute immunity has been extended to liability
arising from placement and supervision of a child in foster care.
Spikes v Banks, 231 Mich App 341, 346–47 (1998).

Foster parents and guardians. MCL 722.163 allows a foster child or
child to maintain a negligence action against a foster parent or
guardian. That statute states:

“(1) A foster child may maintain an action against his or
her foster parent who is licensed under Act No. 116 of
the Public Acts of 1973, being sections 722.111 to 722.128
of the Michigan Compiled Laws, and a child may
maintain an action against his or her legal guardian for
injuries suffered as a result of the alleged ordinary
negligence of the foster parent or legal guardian except
in either of the following instances: 

(a) If the alleged negligent act involves an exercise
of reasonable parental authority over the child. 

(b) If the alleged negligent act involves an exercise
of reasonable parental discretion with respect to
the provision of food, clothing, housing, medical
and dental services, and other care. 

“(2) As used in this section, ‘legal guardian’ means a
person appointed by a court of competent jurisdiction to
exercise care and custody decisions over a minor.”

In Spikes, supra, a foster child sued her foster parent alleging that the
foster parent allowed her nephew to reside in the home even
though the nephew had been charged with criminal sexual conduct
and other criminal offenses. The foster parent’s nephew and the
foster child, then 15 years old, engaged in sexual activity, in
violation of MCL 750.520b and 750.520c, and the foster child became
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pregnant. In her complaint, the foster child alleged facts supporting
her allegation that the foster parent knew or should have known
that the sexual activity was occurring. Spikes, supra at 343–45. The
Court of Appeals held that the foster parent was not entitled to
immunity under MCL 722.163(1). Spikes, supra at 352, 354. The Court
of Appeals found that the foster child’s complaint alleged child
neglect as defined by the Child Protection Law, “which as a matter
of law is not a reasonable exercise of parental discretion. Phillips[ v
Diehm, 213 Mich App 389, 396 (1995)].” Spikes, supra at 352. The
Court of Appeals in Spikes also concluded that the foster parent’s
conduct was not “an exercise of reasonable parental discretion with
respect to the provision of . . . housing . . . and other care.” Id. at 354.
The Court summarized its position as follows:

“Although we hold that plaintiff’s allegations do not fall
within one of the statutory exceptions, we recognize
that foster parents provide an important public service
in caring for children in need of the state’s protection.
We wish to encourage rather than discourage citizens to
take on this essential function. The Legislature has
acknowledged this role in specifically granting foster
parents the same measure of immunity from tort
liability as that granted by case law to natural and
adoptive parents. MCL 722.163(1); MSA 25.358(63)(1).
That measure of immunity is not, however, total. The
courts of this state have in fact generally abolished
parental immunity, while carving out two specific
exceptions to the general rule of abrogation. A parent or
foster parent is immune only when the alleged
negligent act involves an exercise of reasonable parental
authority or when the alleged negligent act involves an
exercise of reasonable parental discretion with respect
to the provision of such things as food, clothing, and
housing. Plumley[ v Klein, 388 Mich 1, 8 (1972)]; MCL
722.163(1); MSA 25.358(63)(1). In no other circumstances
is a parent or foster parent immune from liability for
negligence alleged by minor children or foster children.
Moreover, our Legislature and courts have also
emphasized the necessity of caregivers providing
protection from sexual abuse to minors for whom they
are responsible. Phillips, supra at 398; MCL
722.622(d)(ii); MSA 25.248(2)(d)(ii). As a society, we take
these vulnerable children and place them in the homes
of strangers. We have to know that they will be safe.
Considering this important public policy, we cannot
grant immunity to foster parents, parents, or other
responsible adults in circumstances involving the sexual
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abuse of a minor when the caregiver knew or should
have known of the abuse and did nothing to prevent it.”
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Obtaining Protective Custody of a Child

3.1 Obtaining Temporary Protective Custody of a Child Without 
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3.2 Obtaining Protective Custody of a Child With Court Order .................  3-2
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3.8 Taking Temporary Protective Custody of a Child Pursuant 
to the Safe Delivery of Newborns Law ...............................................  3-14

In this chapter. . .

This chapter discusses taking temporary protective custody of a child
pursuant to the Juvenile Code and related court rules and the Safe
Delivery of Newborns Law. Court procedures and findings required
after a child has been taken into protective custody are discussed,
including judicial determinations required to establish a child’s eligibility
for foster care maintenance payments under federal law. This chapter
also sets forth law governing the ordering of medical treatment or
withdrawal of life support.

See Chapter 8 for a more complete discussion of placement of a child. See
Section 16.9 for a discussion of the emergency removal of a child who
was either not initially placed outside the home or was returned home
from foster care.
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3.1 Obtaining Temporary Protective Custody of a Child 
Without Court Order

“Absent exigent circumstances, a request for court action to protect a
child must be in the form of a petition.” MCR 3.961(A). “Exigent
circumstances” are not defined in the applicable court rules or statutes.
However, “[a]n officer may without court order remove a child from the
child’s surroundings and take the child into protective custody if, after
investigation, the officer has reasonable grounds to conclude that the
health, safety, or welfare of the child is endangered. If the child is an
Indian child who resides or is domiciled on a reservation, but is
temporarily located off the reservation, the officer may take the child into
protective custody only when necessary to prevent imminent physical
harm to the child.” MCR 3.963(A). See also MCL 712A.14(1) (any law
enforcement officer, county agent, or probation officer may, without
court order, take a child into custody if the child’s “surroundings are
such as to endanger his or her health, morals, or welfare. . .”). A
probable-cause determination need not be made prior to temporary
removal and placement of a child pending investigation and preliminary
hearing. In re Albring, 160 Mich App 750, 756–57 (1987).

An “officer” is a “governmental official with the power to arrest or any
other person designated and directed by the court to apprehend, detain,
or place a minor.” MCR 3.903(A)(17). This definition does not include a
CPS worker. See also MCL 712A.14(1) (any local or state police officer,
sheriff or deputy sheriff, or probation officer or county agent may take
children into custody without court order). In fact, a CPS worker may be
required to seek the assistance of law enforcement officers.1

3.2 Obtaining Protective Custody of a Child With Court 
Order

The court may issue a written order authorizing a child protective
services worker, an officer, or other person deemed suitable by the court
to take a child into custody. MCR 3.963(B) states:

“(B) Court-Ordered Custody.

“(1) The court may issue a written order authorizing a
child protective services worker, an officer, or other
person deemed suitable by the court to immediately
take a child into protective custody when, upon
presentment of proofs as required by the court, the
judge or referee has reasonable grounds to believe that

1 See Section 2.8 for a discussion of the required cooperation between DHS and law enforcement officials.
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conditions or surroundings under which the child is
found are such as would endanger the health, safety, or
welfare of the child and that remaining in the home
would be contrary to the welfare of the child. If the child
is an Indian child who resides or is domiciled on a
reservation, but is temporarily located off the
reservation, the child is subject to the exclusive
jurisdiction of the tribal court. However, the state court
may enter an order for protective custody of that child
when it is necessary to prevent imminent physical harm
to the child. At the time it issues the order or as
provided in MCR 3.965(D), the court shall make a
judicial determination that reasonable efforts to prevent
removal of the child have been made or are not
required. The court may also include in such an order
authorization to enter specified premises to remove the
child.

“(2) The written order must indicate that the judge or
referee has determined that continuation in the home is
contrary to the welfare of the child and must state the
basis for that determination.”

While a referee may take the proofs and recommend such an order, a
judge must sign the order. See SCAO Form JC 05b (Order to Take
Child(ren) Into Protective Custody).

Establishing a child’s eligibility for federal foster care maintenance
payments. In order to establish a child’s eligibility for federal foster care
maintenance payments under Title IV-E of the Social Security Act, 42
USC 670 et seq., the court must make a finding that remaining in the
home would be “contrary to the welfare of the child.” 42 USC 672(a)(1).
“‘Contrary to the welfare of the child’ includes, but is not limited to,
situations in which the child’s life, physical health, or mental well-being
is unreasonably placed at risk.” MCR 3.903(C)(3). The applicable federal
regulations, 45 CFR 1356.21(c) and (d), state as follows:

“(c) Contrary to the welfare determination. Under [42 USC
672(a)(1)], a child’s removal from the home must have been
the result of a judicial determination (unless the child was
removed pursuant to a voluntary placement agreement) to
the effect that continuation of residence in the home would
be contrary to the welfare, or that placement would be in the
best interest, of the child. The contrary to the welfare
determination must be made in the first court ruling that
sanctions (even temporarily) the removal of a child from
home. If the determination regarding contrary to the welfare is not
made in the first court ruling pertaining to removal from the home,
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the child is not eligible for title IV-E foster care maintenance
payments for the duration of that stay in foster care.

“(d) Documentation of judicial determinations. The judicial
determination[] regarding contrary to the welfare . . . must be
explicitly documented and must be made on a case-by-case
basis and so stated in the court order. 

(1) If the . . . contrary to the welfare judicial
determination[ is] not included as required in the court
orders identified in paragraph[] . . . (c) of this section, a
transcript of the court proceedings is the only other
documentation that will be accepted to verify that [this]
required determination[ has] been made. 

(2) Neither affidavits nor nunc pro tunc orders will be
accepted as verification documentation in support of . . .
contrary to the welfare judicial determinations. 

(3) Court orders that reference State law to substantiate
judicial determinations are not acceptable, even if State
law provides that a removal must be based on a judicial
determination that remaining in the home would be
contrary to the child’s welfare . . . .” (Emphasis added.) 

3.3 Required Investigation Before Placing a Child With 
Relatives Pending Preliminary Hearing

When custody is sought pursuant to a court order, the court must inquire
of the person presenting the complaint or petition whether a member of
the child’s immediate or extended family is available to take custody of
the child pending preliminary hearing. The court must also inquire
whether a central registry clearance has been obtained, and whether a
criminal history check has been initiated. MCR 3.963(B)(3).2

3.4 Required Procedures After a Child Is in Protective 
Custody

Whether custody of the child has been obtained with or without a court
order, an officer or other person who takes a child into protective custody
must follow the procedures set forth in MCR 3.963(C). That rule states:

“(C) Arranging for Court Appearance.  An officer or other
person who takes a child into protective custody must:

2 See Sections 2.17–2.18 (DHS central registry) and 2.16(F) (CPS LEIN checks).
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(1) immediately attempt to notify the child’s parent,
guardian, or legal custodian of the protective custody;

(2) inform the parent, guardian, or legal custodian of the
date, time, and place of the preliminary hearing
scheduled by the court;

(3) immediately bring the child to the court for
preliminary hearing, or immediately contact the court
for instructions regarding placement pending
preliminary hearing;

(4) if the court is not open, contact the person
designated under MCR 3.934(B)(2) for permission to
place the child pending preliminary hearing;

(5) ensure that the petition is prepared and submitted to
the court;

(6) prepare a custody statement similar to the statement
required for detention of a juvenile as provided in MCR
3.934(A)(4) and submit it to the court.”

Definitions of “guardian,” “juvenile guardian,” and “legal custodian.”
“‘Guardian’ means a person appointed as guardian of a child by a
Michigan court pursuant to MCL 700.5204 or 700.5205, by a court of
another state under a comparable statutory provision, or by parental or
testamentary appointment as provided in MCL 700.5202, or a juvenile
guardian appointed pursuant to MCL 712A.19a or MCL 712A.19c.” MCR
3.903(A)(11). 

“‘Juvenile Guardian’ means a person appointed guardian of a child by a
Michigan court pursuant to MCL 712A.19a or MCL 712A.19c. A juvenile
guardianship is distinct from a guardianship authorized under the
Estates and Protected Individuals Code.” MCR 3.903(A)(13).

“‘Legal Custodian’ means an adult who has been given legal custody of a
minor by order of a circuit court in Michigan or a comparable court of
another state or who possesses a valid power of attorney given pursuant
to MCL 700.5103 or a comparable statute of another state. It also includes
the term ‘Indian custodian’ as defined in MCR 3.002(7).”3 MCR
3.903(A)(14). 

Temporary placement of child pending preliminary hearing. MCR
3.903(C)(8) defines “placement” as “court-approved transfer of physical

3 “‘Indian custodian’ means any Indian person who has legal custody of an Indian child under tribal law or
custom or under state law, or to whom temporary physical care, custody, and control has been transferred
by the parent of such child.” MCR 3.002(7).
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custody of a child to foster care, a shelter home, a hospital, or a private
treatment agency.” The child may not be placed in any secure facility
designed to physically restrict the movements or activities of alleged or
adjudicated juvenile offenders or to incarcerate adults. MCL 712A.15(4).

As explained in Section 3.1, MCR 3.961(A) and 3.963(A) allow an officer
or other person to take custody of a child without a written instruction to
do so from the court.4 However, the court is often contacted by telephone
in these circumstances. MCR 3.963(C)(3) provides that, if the court is not
open at the time a child is taken into custody, the officer or other person
must contact the court for instructions regarding placement of the child
pending preliminary hearing. Via telephone, the court provides
authorization to place the child in “shelter care” and schedules a
preliminary hearing. A written complaint (see SCAO Forms JC 01 and JC
02) may be completed soon afterward and submitted to the court.

The court must designate a judge, referee, or other person who may be
contacted by the officer or other person taking a child into protective
custody when the court is not open. In each county there must be a
designated facility open at all times at which an officer or other person
may obtain the name of the person to be contacted for permission to
place the child pending preliminary hearing. MCR 3.934(B)(2).

The “custody statement” filed with the court should contain the grounds
for and the time and location of the custody, and the names of persons
notified and the times of notification, or the reason for failure to notify.
See MCR 3.934(A)(4) and 3.963(C)(6).5

3.5 Time Requirements for Preliminary Hearing When a 
Child Is in Protective Custody

The child must be brought immediately before the court for a
preliminary hearing or placed pending a preliminary hearing. MCR
3.963(C)(3). MCL 712A.14(2) states as follows:

“If a child is not released . . . , the child and his or her parents,
guardian, or custodian, if they can be located, shall
immediately be brought before the court for a preliminary
hearing on the status of the child, and an order signed by a
judge of probate or a referee authorizing the filing of a
complaint shall be entered or the child shall be released to his
or her parent or parents, guardian, or custodian.”

4 “If the child is an Indian child who resides or is domiciled on a reservation, but is temporarily located off
the reservation, the officer may take the child into protective custody only when necessary to prevent
imminent physical harm to the child.” MCR 3.963(A).
5 See SCAO Forms JC 02 and 05b.
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If the court is not open, a person designated by the court under MCR
3.934(B)(2) will give instructions on the time, date, and place of the
preliminary hearing. MCR 3.963(C)(4).

MCR 3.965(A)(1) contains the time requirements for conducting
preliminary hearings when a child has been taken into protective
custody.6 That rule states:

“(A) Time for Preliminary Hearing.

“(1) Child in Protective Custody.  The preliminary hearing
must commence no later than 24 hours after the child
has been taken into protective custody, excluding
Sundays and holidays, as defined by MCR 8.110(D)(2),
unless adjourned for good cause shown, or the child
must be released.”

Two-way interactive video technology may be used to conduct
preliminary hearings in child protective proceedings. MCR 3.904(B)(2).
Use of two-way interactive video technology must comply with any
standards established by the State Court Administrative Office, and any
proceedings conducted using the technology must be recorded verbatim.
MCR 3.904(C).

3.6 Temporary Custody of a Child Admitted to a Hospital

If a child suspected of being abused or neglected is brought to a hospital
for outpatient services or admitted to a hospital and the attending
physician determines that releasing the child would endanger the child’s
health or welfare, the attending physician must notify the person in
charge and the Department of Human Services (DHS). The person in
charge may keep the child in protective custody until the next regular
business day of the court. The court must then:

 order the child to remain in the hospital;

 order the child to be placed in custody as required by MCL
712A.14(3)(a)–(c);7 or

 order the child to be released to the child’s parent, guardian, or
custodian. MCL 722.626(1).8

6 See Section 7.3 for a discussion of adjournments of preliminary hearings.
7 See Sections 3.4, above, and 8.2.
8 See Section 2.11 for further discussion.
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3.7 Ordering Medical Treatment for a Child

Consent to emergency medical treatment. MCL 722.124a(1) allows a
court or agency to consent to emergency medical treatment if the child is
placed outside the home. That statute states as follows:

“A probate court, a child placing agency, or the department
may consent to routine, nonsurgical medical care, or
emergency medical and surgical treatment of a minor child
placed in out-of-home care pursuant to . . . [MCL] 400.1 to
400.121 . . . , [MCL] 710.21 to 712A.28 . . . , or this act. If the
minor child is placed in a child care organization, then the
probate court, the child placing agency, or the department
making the placement shall execute a written instrument
investing that organization with authority to consent to
emergency medical and surgical treatment of the child. The
department may also execute a written instrument investing
a child care organization with authority to consent to routine,
nonsurgical medical care of the child. If the minor child is
placed in a child care institution, the probate court, the child
placing agency, or the department making the placement
shall in addition execute a written instrument investing that
institution with authority to consent to the routine,
nonsurgical medical care of the child.”

The definition of “placement” in MCR 3.903(C)(8) includes “court-
approved transfer of physical custody of a child to . . . a hospital . . . .” In
such cases, a preliminary hearing may be held in the hospital to
determine that the child needs protection and that probable cause exists
to believe that an offense against the child has been committed. See MCR
3.923(E), which allows a court to use a speaker telephone or similar
device to facilitate hearings or protect the parties. In either case, a judge
(not a referee) may then enter an order for medical or surgical care under
MCL 722.124a(1).9

Note: In the case described above, jurisdiction over the child
has not been taken; rather, following the preliminary
hearing, a petition has been authorized for filing, the child is
in out-of-home placement, and specific medical procedures
will be performed by medical personnel by order of the
court. See Section 7.10 for a discussion of the required
procedures during preliminary hearings. It should be noted
that in such a case the court is not entering an order for
medical or surgical care under MCL 712A.18(1)(f), which is

9 See also Section 2.1(B) for discussion of ordering medical treatment over the religious objections of
parents.
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one of the dispositional options available to the court after it
has taken jurisdiction over the child. See Section 13.9(G).

Examinations pursuant to court order. MCL 712A.12 states that “[a]fter a
petition shall have been filed and after such further investigation as the
court may direct, in the course of which the court may order the child to
be examined by a physician, dentist, psychologist or psychiatrist,” the
court may dismiss the petition or issue a summons to the persons who
have custody or control of the child. See also MCR 3.923(B), which allows
the court to order an evaluation or examination of a child, and MCR
3.923(C), which allows a court to permit photographing of a child
concerning whom a petition has been filed.

Psychological evaluations have been defined by the Court of Appeals as
routine care for emotionally disturbed children in temporary custody. In
re Trowbridge, 155 Mich App 785, 787–88 (1986).

The AMB case and withdrawal of life support. In In re AMB, 248 Mich
App 144 (2001), Baby Allison was born with severe heart and other
defects that required her to remain on life support systems, with a poor
prognosis for long-term survival. Within hours of her birth, Baby Allison
was transferred from the hospital where she was born to Children’s
Hospital in Detroit. The child’s putative father was also the father of the
child’s mother, who was 17 years old when she gave birth to Baby Allison
and allegedly developmentally delayed. Id. at 149-50. Separate criminal
and termination of parental rights proceedings were instituted against
Baby Allison’s father and his wife. Id. at 150. In the instant case, DHS filed
an original petition alleging the sexual abuse of Baby Allison’s mother,
the pending termination proceedings against Baby Allison’s putative
father and his wife, and Baby Allison’s mother’s inability to make
decisions regarding her child. The original petition sought temporary
custody of the child. Id. at 152. Following a preliminary hearing, a referee
authorized the petition, “ordered” the child to receive all medical
treatment necessary to sustain her life, and placed the child in foster care
or with a suitable relative. Id. at 153-54. Four days later, DHS filed an
amended petition alleging that the child was being kept alive by life
support systems, alleging that the child’s mother was incapable of
making an informed decision regarding the child’s condition, and
requesting that the court make a determination of the child’s best
interests. Id. at 155. At a second preliminary hearing, the court received
testimony from one treating physician, who concluded that the life
support measures had ceased to be treatment and were futile. A referee
authorized the hospital to end life support measures after seven days
(when the time to request review of the referee’s recommendation would
end), provided that “comfort care” was provided. Id. at 160-61. A
“dispositional order” mirroring this authorization was entered that same
day. Id. at 161. However, the hospital removed Baby Allison from life
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support systems before the seven-day period expired, and she died a few
hours later.

Subject matter jurisdiction and the court’s authority to make medical
decisions concerning a child. The Court of Appeals first held that the
trial court had subject matter jurisdiction over the child protective
proceeding based on the original petition, and that that jurisdiction
extended to the “best interests” determination regarding removal of life
support. Id. at 170. The Court of Appeals noted that In re Rosebush, 195
Mich App 683 (1992), authorized courts to permit a parent or surrogate
for an incompetent patient to make serious medical decisions, including
the decision to withdraw life support, if the decision is based on the
relevant criteria (which are discussed below). Courts may intervene in a
decision to withdraw life support if “‘the parties directly concerned
disagree about treatment, or other appropriate reasons’ exist.” In re AMB,
supra at 171, quoting Rosebush, supra at 687. The Court of Appeals
concluded that Baby Allison’s putative father’s involvement in the
related criminal and termination of parental rights proceedings called
into question his ability to make a decision on the child’s behalf, and that
the child’s mother’s alleged incompetence undercut her ability to make a
decision regarding the child’s treatment. Because of the lack of an
appropriate surrogate and the urgency of the situation, there were “other
appropriate reasons” for the trial court to intervene. Id. at 171-72.

Note: It may be appropriate for a court to intervene when a
parent has a conflict of interest regarding withdrawal of life
support that may interfere with his or her ability to act in the
child’s best interests. “[T]he parent accused of causing the
injury may face more severe criminal penalties should the
child die rather than surviving for some time in a severely
impaired or vegetative state. Medical providers may have
significant concerns regarding the parent’s ability to act in the
child’s best interest. When this situation presents itself,
doctors will look to institutional ethics committees and the
courts for guidance regarding end of life and other critical
medical decisions.” Paulsci and Stoika, End of Life Decisions in
Children With Concerns of Child Maltreatment, 5 Mich Child
Welfare L J 25 (2001). It is well established that a patient’s
removal from life support is not an intervening cause of the
patient’s death absolving a criminal defendant from criminal
liability. See People v Bowles, 461 Mich 555, 559-60 (2000).

Ordering withdrawal of life support pursuant to MCL 712A.18f. In In re
AMB, supra, the trial court purportedly enetered a “dispositional order”
withdrawing life support from Baby Allison. After noting that courts
have no authority to enter dispositional orders prior to adjudication, the
Court of Appeals concluded that the order entered by the trial court
could not have been a dispositional order because no adjudicative
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hearing was held. Id. at 176-77, citing In re Macomber, 436 Mich 386, 400
(1990).

Ordering withdrawal of life support pursuant to MCL 722.124a(1). As
the Court of Appeals in In re AMB, supra, noted, MCL 722.124a(1), unlike
MCL 712A.18f, is not tied to any particular phase of a child protective or
other proceeding. However, the child must be placed in out-of-home
care. In re AMB, supra at 178-79. Once the medical interventions under
MCL 722.124a(1) cease to be “treatment,” they may be stopped. In re
AMB, supra at 179-80. Applying MCL 722.124a(1) to the facts of the case,
the Court of Appeals first noted that hospital staff, not a foster parent or
relative, cared for Baby Allison. Although a hospital does not fall within
the definition of “child caring institution” in MCL 722.111(1)(b), the
Court of Appeals concluded that the trial court had authority to order
treatment under MCL 722.124a(1) because of its placement order and
because there was a medical emergency. In re AMB, supra at 180-81. The
trial court therefore also had authority to order the cessation of treatment
under the statute when it became futile. Id. at 180. Testimony by one of
the child’s treating physicians provided the grounds to withdraw life
support. Id. at 182.

The Court of Appeals stressed, however, that parties and courts
“involved in protective proceedings must make every possible effort to
hold an adjudication before authorizing withdrawal of life support.” Id.
at 182. (Emphasis in original.)

Applicable federal law does not prohibit an order withdrawing life
support. Baby Allison’s attorney argued that the federal Child Abuse
Prevention and Treatment and Adoption Reform Act (CAPTA), 42 USC
5101 et seq., prohibited DHS from seeking an order to withdraw life
support. In re AMB, supra at 183. This federal law assigns DHS the duty to
prevent child neglect, including the “withholding of medically indicated
treatment” of infants with life-threatening conditions. Id. at 184.
However, a provision of CAPTA, 42 USC 5106g(6), contains exceptions
allowing withdrawal of life support:

“The term ‘withholding of medically indicated treatment’
means the failure to respond to the infant’s life-threatening
conditions by providing treatment (including appropriate
nutrition, hydration, and medication) which, in the treating
physician’s or physicians’ reasonable medical judgment, will
be most likely to be effective in ameliorating or correcting all
such conditions, except that the term does not include the
failure to provide treatment (other than appropriate
nutrition, hydration, or medication) to an infant when, in the
treating physician’s or physicians’ reasonable medical
judgment-- 
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(A) the infant is chronically and irreversibly comatose; 

(B) the provision of such treatment would-- 

(i) merely prolong dying; 

(ii) not be effective in ameliorating or correcting all
of the infant’s life-threatening conditions; or 

(iii) otherwise be futile in terms of the survival of
the infant; or 

(C) the provision of such treatment would be virtually
futile in terms of the survival of the infant and the
treatment itself under such circumstances would be
inhumane.” In re AMB, supra at 184-85, quoting 42 USC
5106g(6).

The Court of Appeals concluded that the treating physician’s testimony
provided evidence that the exceptions in (B) and (C), above, applied.

The Court of Appeals also rejected the attorney’s argument that
withdrawal of life support violated Baby Allison’s right to have her
condition stabilized under the federal Emergency Medical Treatment and
Active Labor Act (EMTALA), 42 USC 1395dd et seq. Case law
interpreting EMTALA has limited its application to treatment in
emergency rooms of conditions requiring immediate medical attention.
In re AMB, supra at 187-92, citing In re Baby K, 16 F3d 590 (CA 4, 1994),
and Bryan v Rectors & Visitors of Univ of Virginia, 95 F3d 349 (CA 4, 1996).
The Court of Appeals in In re AMB concluded that there was no violation
of EMTALA because no evidence showed that Baby Allison had been
taken to the emergency room at Children’s Hospital, and, at the time her
life support was withdrawn, she had been admitted as a patient. Id. at
192-93.

The Court of Appeals also concluded that the federal Americans with
Disabilities Act (ADA), 42 USC 12101 et seq., and Michigan’s Persons
with Disabilities Civil Rights Act (PWDCRA), MCL 37.1101 et seq.,
cannot be used “to challenge the result of proceedings in a case that did
not originally allege an ADA or PWDCRA violation.” In re AMB, supra at
195, citing Green v North Arundel Hospital Ass’n, Inc, 730 A2d 221 (MD
App, 1999).

Standards for withdrawing life support. The following standards must
be applied before a court may enter an order permitting the withdrawal
of life-sustaining medical care:

1. The court must determine whether the patient is
competent to make medical decisions. A competent patient
has an absolute right to make medical decisions, including
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the right to decline medical intervention. In re AMB, supra at
198-99, citing Werth v Taylor, 190 Mich App 141, 145 (1991).
Neither the patient’s youth nor his or her involvement in a
child protective proceeding conclusively resolves the issue of
competence. If the facts do not conclusively determine the
issue of competence, the trial court should conduct an
evidentiary hearing. In re AMB, supra at 199, citing Rosebush,
supra at 681-82, and In re Martin, 450 Mich 204, 209-10 (1995).

2. If the patient is incompetent, the trial court must determine
whether the “substituted judgment” or “best interests” legal
standard applies. The Court of Appeals in In re AMB, supra at
199-200, summarized these standards as follows:

“The substituted judgment standard seeks to fulfill the
expressed wishes of a previously competent patient,
including a ‘minor of mature judgment.’ The ‘limited-
objective’ substituted judgment standard used in
Michigan requires “‘some trustworthy evidence that the
patient would have refused the treatment, and the
decision-maker is satisfied that it is clear that the
burdens outweigh the benefits of that life for’” the
patient. 

“The best interests standard applies when the patient
has never been competent or has not expressed her
wishes concerning medical treatment. The best interests
standard includes, but is not limited to, examining:

‘Evidence about the patient’s present level of physical,
sensory, emotional, and cognitive functioning; the
degree of physical pain resulting from the medical
condition, treatment, and termination of the treatment,
respectively; the degree of humiliation, dependence,
and loss of dignity probably resulting from the
condition and treatment; the life expectancy and
prognosis for recovery with and without treatment; the
various treatment options; and the risks, side effects,
and benefits of each of those options.’” (Citations
omitted.)

The trial court may appoint a guardian ad litem for a child-patient,
depending upon the seriousness of the medical condition and the time
allowed for the decision. In re AMB, supra at 202-03.

3. If it is alleged that a surrogate decisionmaker is
incompetent to make a decision to withdraw life support
from an incompetent patient, the court must receive evidence
on the issue. The evidence must establish “that the person
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who would otherwise act as the surrogate decisionmaker for
the incompetent patient is also incompetent to make the
critical medical decision at issue. Further, the evidence must
be clear and convincing.” Id. at 204. See also Id. at 213-14
(clear and convincing evidence standard is required for both
formerly competent patients and patients who have never
been competent or expressed their wishes), citing In re
Martin, supra at 225-29. Personal jurisdiction over a child in
child protective proceedings alone is not a sufficient reason
to order withdrawal of life support. In re AMB, supra at 206.

4. When requesting withdrawal of life support, the petitioner
must “provide a second opinion from an independent
physician or establish why this second opinion is not
necessary.” Id. at 208. Independent physician confirmation is
inappropriate in cases involving a competent or formerly
competent patient who expressed his or her wishes. Id. at 208
n 149, citing In re Martin, supra at 221-22.

5. As a matter of procedural due process, parents must be
given notice of and an opportunity to be heard at any hearing
related to a request to withdraw life support from their child.
In re AMB, supra at 208-13.

6. Although a referee may conduct hearings relevant to a
request to withdraw life support and make recommended
findings of fact and conclusions of law, a judge, not a referee,
must enter the order allowing withdrawal of life support. Id.
at 216.

3.8 Taking Temporary Protective Custody of a Child 
Pursuant to the Safe Delivery of Newborns Law

A parent may surrender a newborn child to an emergency service
provider. The Safe Delivery of Newborns Law, MCL 712.1 et seq.,
governs the procedures for surrendering a newborn. 

MCL 712.1(2)(n) states that “‘[s]urrender’ means to leave a newborn with
an emergency services provider without expressing an intent to return
for the newborn.” “‘Newborn’ means a child who a physician reasonably
believes to be not more than 72 hours old.” MCL 712.1(2)(k). MCL
712.1(2)(f) defines “emergency service provider” as “a uniformed or
otherwise identified employee or contractor of a fire department,
hospital, or police station when that individual is inside the premises and
on duty. Emergency service provider also includes a paramedic or an
emergency medical technician when either of those individuals is
responding to a 9-1-1 emergency call.” 
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A. Responsibilities of the Emergency Service Provider

If a parent surrenders a child, who may be a newborn, to an
emergency service provider, the emergency service provider must
act under the assumption that the child is a newborn and
immediately, without a court order, take temporary protective
custody of the child. MCL 712.3(1). MCL 712.3(1)(a)–(d) provide
that the emergency service provider shall do all of the following:

“(a) Take action necessary to protect the physical health
and safety of the newborn.

“(b) Inform the parent that by surrendering the
newborn, the parent is releasing the newborn to a child
placing agency to be placed for adoption.

“(c) Inform the parent that the parent has 28 days to
petition the court to regain custody of the newborn.

“(d) Provide the parent with written material approved
by or produced by the department that includes, but is
not limited to, all of the following statements:

“(i) By surrendering the newborn, the parent is
releasing the newborn to a child placing agency to be
placed for adoption.

“(ii) The parent has 28 days after surrendering the
newborn to petition the court to regain custody of the
newborn.

“(iii) After the 28-day period to petition for custody
elapses, there will be a hearing to determine and
terminate parental rights.

“(iv) There will be public notice of this hearing, and the
notice will not contain the parent’s name.

“(v) The parent will not receive personal notice of this
hearing.

“(vi) Information the parent provides to an emergency
service provider will not be made public.

“(vii) A parent can contact the safe delivery line
established under [MCL 712.20] for more information.”

Note: Emergency service providers have
additional requirements to meet when the child is
surrendered pursuant to the Born Alive Infant
Protection Act, MCL 333.1071 et seq. A discussion
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of the Born Alive Infant Protection Act is outside of
the scope of this benchbook.

After the emergency service provider provides the parent with the
aforementioned information, MCL 712.3(2)(a)–(g) require the emergency
service provider to make a reasonable attempt to do all of the following:

“(a) Encourage the parent to provide any relevant
family or medical information.

“(b) Provide the parent with the pamphlet produced
under [MCL 712.20] and inform the parent that he or
she can receive counseling or medical attention.

“(c) Inform the parent that information that he or she
provides will not be made public.

“(d) Ask the parent to identify himself or herself.

“(e) Inform the parent that in order to place the
newborn for adoption the state is required to make a
reasonable attempt to identify the other parent, and
then ask the parent to identify the other parent.

“(f) Inform the parent that the child placing agency that
takes temporary protective custody of the newborn can
provide confidential services to the parent.

“(g) Inform the parent that the parent may sign a release
for the newborn that may be used at the parental rights
termination hearing under [the Safe Delivery of
Newborns Law].”

B. Responsibilities of the Hospital

When an emergency service provider, other than a hospital, takes a
newborn into temporary protective custody, they must transfer the
newborn to a hospital. MCL 712.5(1).

A hospital that takes a newborn into temporary protective custody must
have the newborn examined by a physician. If the physician who
examines the newborn determines that there is reason to suspect the
newborn has experienced neglect or abuse, other than the surrendering
of the child pursuant to the Safe Delivery of Newborns Law, or comes to
a reasonable belief that the child is not a newborn,10 the physician must

10 A newborn is a child that a physician reasonably believes to be not more than than 72 hours old. MCL
712.1(2)(k).
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immediately make a report of suspected child abuse to the DHS as
required by the Child Protection Law, MCL 722.623. MCL 712.5(2).

When the physician is not required to make a report to the DHS pursuant
to MCL 712.5(2), the hospital must notify a child placing agency that the
hospital has taken a newborn into temporary protective custody. MCL
712.5(3).
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In this chapter. . .

This chapter outlines the authority of the Family Division of Circuit
Court to act when child abuse or child neglect is alleged against a parent,
guardian, nonparent adult, or legal custodian. The chapter begins by
distinguishing subject matter jurisdiction, which deals with a court’s
authority to hear cases of a given type, and personal jurisdiction, which
deals with a court’s authority to enter orders in a given case. The Family
Division’s assumption of subject matter jurisdiction may occur after a
preliminary hearing if the court finds that the allegations fall within the
statutory bases in MCL 712A.2(b) and probable cause that at least one of
the allegations in the petition is true. The Family Division’s ability to
exercise personal jurisdiction over a child depends upon whether the
allegations against a parent, guardian, nonparent adult, or legal
custodian fall within the statutory bases for jurisdiction in MCL
712A.2(b) and are proven at a trial or by plea. This chapter sets forth
those statutory bases and case law interpreting them. The chapter also
discusses procedures for handling a case involving a child who is subject
to the jurisdiction of another Michigan court or a court of another state. It
also contains a description of the procedures for transferring a case from
a Michigan county where a child is found to the child’s county of
residence.

4.1 Subject Matter Jurisdiction and Personal Jurisdiction

Distinguishing subject matter and personal jurisdiction. A court’s
assumption of subject matter jurisdiction should be distinguished from
the court’s exercise of jurisdiction over the child. Subject matter
jurisdiction is a court’s authority to exercise judicial power over a
particular class of cases (e.g., child protection cases). Jurisdiction over a
child may be exercised only after the court makes a determination
regarding the specific facts of a case. In re AMB, 248 Mich App 144, 166
(2001). Jurisdiction over the child, “personal jurisdiction,” may be
established only after parties have received proper notice and the finder
of fact determines that the child comes within the court’s jurisdiction
under MCL 712A.2(b). MCL 712A.18(1) and MCR 3.972(E). In In re
Hatcher, 443 Mich 426, 437 (1993), the Michigan Supreme Court found
that subject matter jurisdiction is established if

“the action is of a class that the court is authorized to
adjudicate, and the claim stated in the complaint is not
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clearly frivolous. The valid exercise of the [Family Division’s]
statutory jurisdiction is established by the contents of the
petition after the [Family Division] judge or referee has
found probable cause to believe that the allegations
contained within the petitions are true.”1

Subject matter jurisdiction. Prior to January 1, 1998, the juvenile
division of the probate court had “original jurisdiction in all cases of
juvenile . . . dependents, except as otherwise provided by law.” Const
1963, art 6, §15. “Dependency” may be used to describe a child who falls
within the Family Division’s jurisdiction of child protective proceedings.
A “dependent child” is “any child who for any reason is destitute or
homeless or abandoned or dependent upon the public for support, or
who has not proper parental care or guardianship....” In re Curry, 113
Mich App 821, 825 (1982), quoting 1909 PA 310, a predecessor to the
current Juvenile Code.

Effective January 1, 1998, the newly created Family Division of the
Circuit Court was assigned subject matter jurisdiction over child
protective proceedings. MCL 600.1001 and MCL 600.1021(1)(e). Except as
otherwise provided by law, the Family Division now has sole and
exclusive jurisdiction over cases involving juveniles commenced on or
after January 1, 1998. MCL 600.601(4) and MCL 712A.2(b).

Note: MCL 600.1009 states that a reference to the former
juvenile division of the probate court in any statute shall be
construed as a reference to the family division of circuit
court. See also MCR 3.903(A)(4) (“court” means Family
Division of the Circuit Court when used in court rules).

“Case” defined. MCR 3.903(A)(1) defines “case” as follows:

“‘Case’ means an action initiated in the family division of
circuit court by:

(a) submission of an original complaint, petition, or citation;2

(b) acceptance of transfer of an action from another court or
tribunal;3 or

(c) filing or registration of a foreign judgment or order.”4

1 This probable cause determination occurs at a preliminary inquiry or a preliminary hearing. See Sections
6.7 and 7.11.
2 See Chapter 6.
3 See Sections 4.19–4.21, below.
4 See Section 4.15, below, for discussion of interstate cases.
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“Child protective proceeding” defined. A “child protective proceeding”
is a proceeding concerning an “offense against a child.” MCR 3.903(A)(2).
“‘Offense against a child’ means an act or omission by a parent, guardian,
nonparent adult, or legal custodian asserted as grounds for bringing the
child within the jurisdiction of the court pursuant to the Juvenile Code.”
MCR 3.903(C)(7). However, child protective proceedings are not criminal
proceedings. MCL 712A.1(2). See, generally, People v Gates, 434 Mich 146,
161–65 (1990) (because the purposes of criminal and child protective
proceedings differ, application of collateral estoppel to bar a criminal
proceeding after a jury has found that a child does not come within the
court’s jurisdiction in a child protective proceeding would be contrary to
public policy).

Ancillary jurisdiction of guardianship proceedings. The Family Division
also has ancillary jurisdiction of guardianship proceedings under Article
5 of the Estates and Protected Individuals Code (EPIC), MCL 700.5101 et
seq. MCL 600.1021(2)(a).5

Subject matter jurisdiction under the Safe Delivery of Newborns Law.
The Family Division has jurisdiction over a newborn child who has been
surrendered to an emergency service provider as provided in the Safe
Delivery of Newborns Law. MCL 712.1(2)(b) and MCL 712.2(1).6

Personal jurisdiction. On the other hand, a determination that the
Family Division has jurisdiction over a child is made following a plea or
trial.7 In re Brock, 442 Mich 101, 108–09 (1993), MCR 3.903(A)(27) (“‘[t]rial’
means the fact-finding adjudication of an authorized petition to
determine if the minor comes within the jurisdiction of the court”), and
MCL 712A.18(1) (if a court finds that a child is within its jurisdiction
under the Juvenile Code, the court may enter a dispositional order). See
Section 4.2, below, for a list of the statutory bases for jurisdiction. In
addition, once a court establishes personal jurisdiction over a child, it has
authority to enter orders concerning the child’s parents and other adults.
See Section 4.17, below, for a discussion of this authority. See also In re
LE, 278 Mich App 1, 17 (2008) (because the court obtained jurisdiction
over the child after the mother pleaded no contest to the allegations in
the petition, the court was not required to make an independent
determination of its jurisdiction over the child based on the father’s
conduct).

Taking personal jurisdiction over a child when the court has
adjudicated the allegations against only one parent. In In re CR, 250
Mich App 185 (2002), the DHS filed a petition alleging that the mother

5 See Sections 4.12, below, and 13.9(D).
6 See Section 3.8.
7 Pleas are discussed in Chapter 10; trials are discussed in Chapter 12.
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had abused and neglected her children, and that both the mother and
father had criminal histories that forced the children to occasionally
reside with relatives. The parents and DHS reached an agreement
whereby the DHS would dismiss the allegations against the father, the
mother would enter a no-contest plea to the allegations in an amended
petition, the court would take jurisdiction over the children, and the
children would be placed with the father subject to his participation in
drug testing and other services. The trial court accepted the mother’s plea
and dismissed the petition as it related to the father. Both parents failed
to comply with parent-agency agreements, which were incorporated into
orders of disposition, and the DHS filed a supplemental petition
requesting termination of both parents’ parental rights. Id. at 187-91. The
trial court terminated both parents’ rights. Id. at 193-94.

On appeal, the father argued that the trial court erred by terminating his
rights because it did not conduct an adjudication with respect to him,
and that the trial court violated his due-process right to notice of charges
by not conducting an adjudicative hearing prior to the termination
hearing.

In rejecting the father’s first argument, the Court of Appeals explained
that the court rules governing child protective proceedings do not
require that the trial court conduct an adjudication with regard to each
parent before taking jurisdiction over a child and entering dispositional
orders affecting a parent who did not have an adjudicative hearing. A
respondent is entitled to an adjudicative hearing or trial, at which the
petitioner must prove by a preponderance of the legally admissible
evidence that a child comes within MCL 712A.2(b). CR, supra at 200,
citing MCR 5.972(C)(1).8 However, once the court acquires jurisdiction
over the child, it may hold a dispositional hearing “to determine
measures to be taken . . . against any adult . . . .” CR, supra at 202, quoting
MCR 5.973(A). See also MCL 712A.6. The court may order compliance
with a case service plan and enter other orders it considers necessary to
protect the child’s interest. CR, supra at 202, citing MCR 5.973(A)(5)(b).
Thus, after the trial court determined that the children were within its
jurisdiction based on the mother’s no-contest plea, the trial court could
enter orders affecting the father. The Court of Appeals concluded that the
petitioner was not required to allege and demonstrate by a
preponderance of the legally admissible evidence that the father was
abusive or neglectful under MCL 712A.2(b) before entering orders
controlling or affecting his conduct. CR, supra at 203. The trial court was
obligated in this situation, however, to utilize only legally admissible
evidence to establish a statutory ground to terminate the father’s parental
rights. Id., citing MCR 5.974(E).

8 The applicable court rules have been amended since the CR case was decided. See Subchapter 3.900.
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The Court of Appeals also rejected the father’s argument that, due to the
trial court’s failure to hold an adjudicative hearing, he was deprived of
his procedural due-process right to notice of the allegations underlying
the request for termination. Specifically, the father argued “that the
family court did not hold an adjudication of his rights at the outset of this
protective proceeding and then used hearsay evidence adduced in
subsequent dispositional review hearings conducted while he was not a
respondent when terminating his rights.” CR, supra at 205.

The Court of Appeals stated as follows:

“As we have explained, the court rules simply do not place a
burden on a petitioner like the FIA to file a petition and
sustain the burden of proof at an adjudication with respect to
every parent of the children involved in a protective
proceeding before the family court can act in its dispositional
capacity. The family court’s jurisdiction is tied to the
children, making it possible to terminate parental rights even
of a parent who, for one reason or another, has not
participated in the protective proceeding under proper
circumstances. n43 

_____________________________________________

n43 See, e.g., MCL 712A.19b(3)(a) (permitting termination
when the parent is unidentifiable, has deserted the child, or
has surrendered the child). 

_____________________________________________

“The termination proceeding in this case exemplifies the
problem of holding an adjudication against only one parent
and then proceeding to terminate two parents’ parental
rights at the same proceeding. This process can be quite
confusing. The parent who has been subject to an
adjudication, like Bowman, can have her parental rights
terminated on the basis of all the relevant and material
evidence on the record, including evidence that is not legally
admissible. In contrast, the petitioner must provide legally
admissible evidence in order to terminate the rights of the
parent who was not subject to an adjudication, like
Richardson. Notably, Richardson does not specifically
contest the constitutional validity of MCR 5.974(E) and (F),
the two subrules that permit these differing evidentiary
standards at the termination hearing.” CR, supra at 205-06.

Although the Court of Appeals noted that several witnesses did present
hearsay testimony at the termination hearing, it found that the trial court
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did not err in finding adequate legally admissible evidence to terminate
the father’s parental rights. Id. at 206-08. More importantly, the father
was involved in many of the dispositional phase hearings and was
represented by court-appointed counsel at those hearings. The father
received the supplemental petition requesting termination of his parental
rights. Id. at 208-09.

Once a court has jurisdiction over a child, it has the authority to conduct
a termination hearing for each parent. In re LE, 278 Mich App 1, 17 (2008).
In In re LE, the respondent-mother pleaded no contest to allegations that
she failed to provide adequate housing for her children. The father
appeared at the first pretrial conference and was instructed to perfect
paternity within 14 days, but he did not perfect or participate in the
proceedings for 17 months. Id. at 20. Once the father finally perfected
paternity, an amended petition to terminate his parental rights was filed.
Id. at 20-21. On appeal, the father argued that the court erred when it
extended jurisdiction over the child based on actions he took before
perfecting paternity. Id. at 16. Affirming the trial court, the Court of
Appeals held that once the court had jurisdiction over the child based
upon the mother’s plea, the court was not required to make an
independent determination of its jurisdiction over the child based on the
father’s conduct. Id. at 17.

In In re Bechard, 211 Mich App 155 (1995), the petition alleged that the
respondent-father sexually abused one of his children but contained no
allegations against the children’s mother. At a preliminary inquiry, the
father refused to enter a plea and requested an attorney. The mother then
“consented to the court’s jurisdiction.” The court proceeded to conduct a
dispositional hearing and terminated the respondent-father’s parental
rights. Id. at 157-58. The Court of Appeals set aside the order terminating
the respondent-father’s parental rights and remanded the case to the trial
court for an adjudicative hearing. The Court of Appeals first rejected the
petitioner’s argument that the father was barred from collaterally
attacking the trial court’s adjudicative order, finding that no adjudicative
order could have been entered since the trial court only conducted a
preliminary inquiry before proceeding to the termination hearing. The
Court of Appeals then found that the father was entitled to an
adjudicative hearing on the petition. Because the petition contained no
allegations against the mother, she could not “consent to the court’s
jurisdiction” over the children or plead to the allegations in the petition.
Id. at 160-61.

The court does not obtain jurisdiction over a child under MCL 712A.2(b)
unless a trial is held or the respondent tenders a valid plea to the
allegations in a petition. In re SLH, 277 Mich App 662, 671 (2008). In In re
SLH, the petition alleged that the mother found the respondent sexually
abusing one of their children and that the respondent admitted to her he
was having sex with the child. At the pretrial hearing, the mother
Michigan Judicial Institute © 2011 Page 4-7



Section 4.1 Child Protective Proceedings Benchbook—Third Edition
admitted to finding the respondent having sex with their child. Id. at 664.
Based on its conclusion that there was an implication that the mother
failed to protect her children, the court accepted the mother’s plea and
exercised jurisdiction over the children. Id. at 665. At the subsequent
dispositional hearing, the court terminated the respondent-father’s
parental rights. Id. at 667. The Court of Appeals set aside the order
terminating the respondent-father’s parental rights because the trial court
never obtained jurisdiction over the children. Id. at 674. Because the
petition did not allege any wrongdoing on the mother’s part, the mother
was not a respondent and could not enter a plea, and the court was
without jurisdiction over the child or the respondent-father. Id. at 670-
671.      

Constitutional rights of parents to the care, custody, and control of
their children. If allegations of abuse or neglect by one parent were not
contained in a petition or not proven by a preponderance of the legally
admissible evidence at an adjudicative hearing, that parent may be
entitled to custody of a child involved in the proceeding. Parents have a
fundamental liberty interest in the care, custody, control, and upbringing
of their children. Troxel v Granville, 530 US 57, 65-66 (2000). Parents are
entitled to procedural due process before they are denied this
fundamental liberty interest by the state. Santosky v Kramer, 455 US 745,
753 (1982); In re Vasquez, 199 Mich App 44, 46-47 (1993). A court may not
presume that an unwed father is an unfit parent. All parents “are
constitutionally entitled to a hearing on their fitness before their children
are removed from their custody.” Stanley v Illinois, 405 US 645, 658 (1972). 

See also In re Rood, 483 Mich 73, 91 (2009), where the repeated failure to
notify the respondent denied him his right to procedural due process
before his parental rights were terminated. Said the Rood Court:

“‘The fundamental liberty interest of natural parents in the
care, custody, and management of their children does not
evaporate simply because they have not been model parents
or have lost temporary custody of their child to the State.
Even when blood relationships are strained, parents retain a
vital interest in preventing the irretrievable destruction of
their family life. . . . When the State moves to destroy
weakened familial bonds, it must provide the parents with
fundamentally fair procedures.’” Rood, supra at 91, quoting
Santosky v Kramer, 455 US 745, 753 (1982).

The court’s use of an unrecorded and off the record in camera interview
during termination proceedings to determine a child’s best interests
violates a parent’s due process rights. In re HRC, 286 Mich App 444, 454-
456 (2009). Specifically, the Court stated: 
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“[G]iven the fundamental parental rights involved in
termination proceedings, the risk of an erroneous
deprivation of those rights given the in camera procedure,
and the fact that the information is otherwise easily obtained,
it is clear that the child’s interest in avoiding the discomfort
caused by testifying in open court does not outweigh the
parents’  interest[s] in having the child testify on the record.
Thus, it is [the Court’s] view that the use of an unrecorded
and off the record in camera interview in the context of a
juvenile proceeding, for whatever purpose, constitutes a
violation of parents’ fundamental due process rights.” In re
HRC, supra at 456. 

4.2 Statutory Bases of Personal Jurisdiction

MCL 712A.2(b)(1)–(4) of the Juvenile Code provides that the Family
Division has personal jurisdiction over any child under 18 years of age
found within the county:

 Whose parent or other person legally responsible for the care
and maintenance of the child, when able to do so, neglects or
refuses to provide proper or necessary support, education,
medical, surgical, or other care necessary for his or her health
or morals;

Note: “‘Education’ means learning based on an organized
educational program that is appropriate, given the age,
intelligence, ability, and any psychological limitations of a
juvenile, in the subject areas of reading, spelling,
mathematics, science, history, civics, writing, and English
grammar.” MCL 712A.2(b)(1)(A).

Home schooling may satisfy the requirements enumerated
above for an educational program sufficient to avoid an
allegation of “educational neglect.” See MCL 380.1561(3)(f).
Moreover, because it is often difficult to distinguish between
“educational neglect” and “truancy,” a preliminary inquiry
may be held to determine whether to proceed under the child
protective proceedings provisions or the delinquency
proceedings provisions of the Juvenile Code. See MCL
712A.2(a)(4)(jurisdiction over truants).

 who is subject to a substantial risk of harm to his or her mental
well-being;

 who is abandoned by his or her parents, guardian, or other
custodian;
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 who is without proper custody or guardianship;

Note: “‘Without proper custody or guardianship’ does not
mean a parent has placed the juvenile with another person
who is legally responsible for the care and maintenance of
the juvenile and who is able to and does provide the juvenile
with proper care and maintenance.” MCL 712A.2(b)(1)(B).

 whose home or environment, by reason of neglect, cruelty,
drunkenness, criminality, or depravity on the part of a parent,
guardian, nonparent adult,9 or other custodian, is an unfit
place for the child to live;

Note: “Criminality per se, or even criminality in a home per
se, is insufficient to support a finding of neglect under [MCL
712A.2(b)(2)].” People v Tennyson, 487 Mich 730, 745 (2010).

 whose parent has substantially failed, without good cause, to
comply with a limited guardianship placement plan described
in MCL 700.5205 regarding the child; or

 whose parent has substantially failed, without good cause, to
comply with a court-structured guardianship placement plan
described in MCL 700.5207 or MCL 700.5209 regarding the
child.10

In addition, MCL 712A.2(b)(5) provides that the Family Division has
personal jurisdiction over a child under 18 years of age if the child has a
guardian under EPIC and the child’s parent meets both of the following
criteria:

 the parent, having the ability to support or assist in supporting
the child, has failed or neglected, without good cause, to
provide regular and substantial support for the child for two
years or more before the filing of the petition or, if a support
order has been entered, has failed to substantially comply with
the order for two years or more before the filing of the petition;
and

 the parent, having the ability to visit, contact, or communicate
with the child, has regularly and substantially failed or
neglected, without good cause, to do so for two years or more
before the filing of the petition.

9 See Section 4.3, below, for a definition of “nonparent adult.”
10 See Section 4.12, below, for a discussion of the court’s authority to take jurisdiction over a child
following the appointment of a guardian.
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In protective proceedings, jurisdiction cannot be conferred on the Family
Division by consent of the parties. In re Youmans, 156 Mich App 679, 684
(1986). A determination that the Family Division has jurisdiction over the
child pursuant to MCL 712A.2(b) is made following a plea or trial. See
MCL 712A.18(1).

After it is determined that the children are within the court’s jurisdiction
under MCL 712A.2(b), the court has the authority to conduct a hearing to
determine whether parental rights to the child should be terminated. See
MCL 712A.19b and In re Taurus F, 415 Mich 512, 526, 527 (1982).

Once a court has jurisdiction over a child, it has the authority to conduct
a termination hearing for each parent. In re LE, 278 Mich App 1, 17 (2008).

The Court of Appeals has held that both the jurisdiction and the
termination statutes are not unconstitutionally vague. In re Gentry, 142
Mich App 701, 707 (1985).

4.3 Definition of “Nonparent Adult”

A “nonparent adult” is a person 18 years old or older who, regardless of
the person’s domicile, meets all of the following criteria in relation to a
child over whom the court takes jurisdiction under MCL 712A.2(b):

 the person has substantial and regular contact with the child;

 the person has a close personal relationship with the child’s
parent or with a “person responsible for the child’s health or
welfare”; and

 the person is not the child’s parent or a person otherwise
related to the child by blood or affinity to the third degree.

MCL 712A.13a(1)(h)(i)–(iii). MCR 3.903(C)(6) contains a substantially
similar definition. A “nonparent adult” may be a “person responsible for
a child’s health or welfare,” thereby subjecting him or her to investigation
by the Department of Human Services (DHS) regarding suspected child
abuse or child neglect. See Section 2.1(C). A court may order a
“nonparent adult” out of a child’s home (see Sections 7.13–7.15), and to
comply with a Case Service Plan (see Section 13.10).

4.4 Temporary Neglect Is Sufficient for Court to Take 
Jurisdiction

The Michigan Supreme Court has attempted to set forth the quantum of
neglect necessary for a trial court to take temporary and permanent
custody11 of a child:
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“[W]e hold that, while evidence of temporary neglect may
suffice for entry of an order taking temporary custody, the
entry of an order for permanent custody due to neglect must
be based upon testimony of such a nature as to establish or
seriously threaten neglect of the child for the long-run
future.” Fritts v Krugh, 354 Mich 97, 114 (1958). 

In Fritts, the father left his wife and their two children following an
argument. The mother testified that her husband left them a small
amount of money, but that she had to borrow money temporarily for
milk for the children. Two weeks later the mother initiated voluntary
adoption proceedings. Before any hearing on the petition occurred, but
after the children were placed in foster care, the parents reconciled and
sought to reclaim their children. The trial court terminated parental
rights, but the Michigan Supreme Court reversed, finding that the proofs
did not support even the assumption of temporary jurisdiction over the
children. Id. at 101–09, 114–15.

4.5 Parental Culpability Is Not Required for Court to 
Take Jurisdiction of a Child Because of an Unfit Home

In In re Jacobs, 433 Mich 24, 33–34 (1989), the Court distinguished between
“neglect” as defined in MCL 712A.2(b)(1), which, by its terms, requires
parental culpability, and “neglect” as defined in MCL 712A.2(b)(2),
which does not require culpability. Under §2(b)(1), a parent or other
person legally responsible for the care and maintenance of a child must
be able to provide proper or necessary support or care and neglect or
refuse to do so.12 For example, in In re Kurzawa, 95 Mich App 346, 354–57
(1980), the Court of Appeals held that culpability is required for the trial
court to take jurisdiction of a child for “emotional neglect.” Under
§2(b)(2), however, the child’s home may be unfit without a finding that
the parent is to blame for that unfitness. Culpable neglect is not required
in cases involving allegations of an unfit home since the purpose of the
Juvenile Code is to protect children from such homes, “not to punish bad
parents.” Jacobs, supra, at 41, quoting In re Sterling, 162 Mich App 328, 339
(1987). In Jacobs, the mother of two children suffered a stroke that left her
physically impaired and unable to establish a permanent home for the
children, and jurisdiction was taken under §2(b)(2).

11 A court may take temporary custody of a child at disposition. A court may take permanent custody of a
child following termination of all parental rights. See MCL 712A.20.
12 But see MCL 712A.19b (3)(g), which expressly excludes consideration of intent when deciding whether
parental rights should be terminated for failure to provide proper care or custody for the child. See Section
18.24 for a discussion of this provision.
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4.6 Anticipatory Neglect or Abuse Is Sufficient for Court 
to Take Jurisdiction of a Newborn Child

Although the Family Division may not assert jurisdiction over an unborn
child, the doctrine of “anticipatory neglect or abuse” may allow the court
to assume jurisdiction of the case immediately after the birth of a child. In
In re Dittrick, 80 Mich App 219, 222–23 (1977), the mother’s parental rights
to her first child were terminated due to physical and sexual abuse. Just
prior to the termination hearing, the mother became pregnant again, and
the Department of Social Services (now the Department of Human
Services) petitioned the court to take jurisdiction before the baby was
born. The Court of Appeals found that the probate court could not
assume jurisdiction over an unborn person, as it is not a “child” for
purposes of MCL 712A.2(b). However, the neglect or abuse of a previous
child provides a sufficient basis for assuming jurisdiction of a case
involving a current child. The Court stated:

“Defendants first argue that the probate court could not find
neglect and order a change of custody based on allegations
that they had abused defendant Carol Dittrick’s first child. In
the Matter of LaFlure, 48 Mich App 377; 210 N.W. 2d 482
(1973), properly answers and rejects this argument.
Defendants attempt to distinguish LaFlure by arguing that it
permits a finding of anticipated future neglect of a second
child where a finding of past neglect of the second child has
already been made. We reject that distinction because we
believe that the reasoning of LaFlure is sound, even when
applied to a situation where no prior determination of
neglect has been made.” Dittrick, supra at 222.

In In re Baby X, 97 Mich App 111, 116 (1980), the Court, citing Dittrick,
supra, held that a newborn suffering from symptoms of narcotics
withdrawal could be considered a neglected child within the subject
matter jurisdiction of the probate court.13

Termination of parental rights to previous child. The DHS must file a
petition seeking termination of parental rights at an initial disposition
hearing if a parent has previously had his or her parental rights to
another child terminated, there is a risk of harm to a current child, and
the parent has failed to eliminate that risk. MCL 722.638. Three
subsections of MCL 712A.19b(3) allow for termination of parental rights
based on a prior termination of parental rights. See Sections 2.22, 18.26,
18.29, and 18.30. In In re Futch, 144 Mich App 163, 166–68 (1984), the
Court of Appeals held that evidence that respondents were convicted of

13 See also Section 2.5 (presence of controlled substance in newborn’s body is “reasonable cause to
suspect” child abuse).
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manslaughter in the beating death of respondent-mother’s first child
supported assumption of jurisdiction over and termination of
respondents’ parental rights to a subsequent child. “This Court has not
required that neglect or abuse of a specific child must be shown as a
prerequisite to jurisdiction.” Id. at 168, citing Dittrick, supra and LaFlure,
supra.

In In re Gazella, 264 Mich App 668, 679–81 (2005), the Court of Appeals
held that where respondent’s parental rights to previous children were
involuntarily terminated based upon abandonment and her parental
rights to other previous children were voluntarily terminated after child
protective proceedings were initiated, it was not error for the court to
find jurisdiction based upon the doctrine of anticipatory neglect. The
Court rejected the mother’s argument that “[p]ast conduct is not a
statutory ground for asserting jurisdiction, there must be some current
physical harm or threat of serious emotional harm.” Id. at 680, quoting
Dittrick, supra and Powers, infra.

In In re McCoy, unpublished opinion per curiam of the Court of Appeals,
decided April 18, 2000 (Docket No. 217459), the Court of Appeals held
that the trial court did not err in taking judicial notice of its file from a
previous termination of parental rights proceeding in order to establish
jurisdiction over the current children. Moreover, in a footnote, the Court
of Appeals asserted that “[t]he fact that respondent-appellant’s parental
rights to three older children had been involuntarily terminated for
neglect was sufficient to support the trial court’s assumption of
jurisdiction over the minor children.” Id., citing Dittrick, supra, In re
Powers, 208 Mich App 582 (1995), Baby X, supra, and LaFlure, supra.

4.7 Case Law Defining Culpable Failure or Refusal to 
Provide Support or Care (“Neglect”)

The following cases construe that portion of §2(b)(1) of the Juvenile Code
that allows for assumption of jurisdiction when a parent or other person
legally responsible for the care and maintenance of a child is able to
provide proper or necessary support or care and neglects or refuses to do
so. See In re Sterling, 162 Mich App 328, 338–39 (1987), for an explanation
of the importance of the phrase “when able to do so.” It is apparent that
this phrase refers to a parent’s financial ability to provide support and
care rather than the parent’s physical ability to do so.

 In re Waite, 188 Mich App 189, 195 (1991): where the child’s
parent placed the child in the temporary care of a friend who
had two children of her own, and where the child was injured
while in the friend’s custody, the trial court erred in finding
sufficient facts to support taking jurisdiction of the child.
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 In re Nash, 165 Mich App 450, 456 (1987): where the parent
appeared to be intoxicated during visits by social workers,
threatened the children, failed to provide adequate food, where
the children were previously made temporary wards for
educational neglect, and where one child showed symptoms of
drug withdrawal soon after birth, the trial court properly
found that sufficient evidence was presented to support taking
jurisdiction of the children.

 In re Adrianson, 105 Mich App 300, 311–15 (1981): where the
parent failed to provide adequate medical care, the children
had poor school attendance, and the parent was incarcerated
for a short period, the trial court properly took jurisdiction;
however, allegations that there was debris on the front porch
and that the parent had a “personality conflict” with one child
were insufficient by themselves to establish  jurisdiction.

 In re Franzel, 24 Mich App 371, 373–75 (1970): where the mother
showed a marked preference for her older child, which led to
her failure to meet the physical and emotional needs of the
younger child, the evidence was sufficient to find the younger
child within the court’s jurisdiction.

4.8 Case Law Defining “Substantial Risk of Harm” to a 
Child’s Mental Well-Being (“Emotional Neglect”)

The following cases construe that part of §2(b)(1) of the Juvenile Code
that allows the court to take jurisdiction over a child who is “subject to
substantial risk of harm to his or her mental well-being.”

 In re SR, 229 Mich App 310, 315 (1998): after the father
attempted to kill the child and commit suicide, he was found
guilty of second-degree child abuse and sentenced to prison.
The Court of Appeals held that the lower court erred in
refusing to assume jurisdiction on the basis of a substantial risk
of harm to the child’s mental well-being. The Court stated that
the parent’s incarceration does not eliminate the emotional
impact on the child of the previous events.

 In re Middleton, 198 Mich App 197, 199–200 (1993): the mother
was developmentally disabled and under plenary
guardianship. Under the Mental Health Code, a plenary
guardian may be appointed only where a court finds “by clear
and convincing evidence that the respondent is
developmentally disabled and is totally without capacity to care
for himself or herself . . . .” The Court of Appeals held that, in
such circumstances, the mother’s status, by itself, gave rise to
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the presumption that her newborn daughter was both at
“substantial risk of harm to . . . her mental well-being” and
“without proper custody or guardianship.”

 In re Arntz, 125 Mich App 634, 637–38 (1983), rev’d on other
grounds 418 Mich 941 (1984): in 1979, the respondent placed
her two children with their paternal grandparents and had the
grandparents appointed as legal guardians. In 1981,
respondent dissolved the guardianship and attempted to have
her children returned to her. The Department of Social Services
(now the Department of Human Services) then filed a child
protective proceedings action against respondent, alleging
emotional neglect.14 The Court of Appeals found that the
assumption of jurisdiction was proper because the mother’s
failure to visit during the guardianship temporarily deprived
the children of emotional well-being. See also In re Mathers, 371
Mich 516, 527–29 (1963) (failure of parents to visit for one year
or provide support sufficient to establish jurisdiction).

 In re Kurzawa, 95 Mich App 346, 354–57 (1980): the petitioner
alleged that respondents’ five-year-old child was deprived of
his emotional well-being by the parents’ failure to control the
child’s violent and antisocial behavior. The Court of Appeals
found that the allegation did not constitute neglect, as the court
below based its assumption of jurisdiction on the behavioral
problems and treatment needs of the child rather than the
parents’ culpability in failing to provide for the emotional well-
being of the child.

4.9 Case Law Defining “Abandonment”

The following cases construe that portion of §2(b)(1) of the Juvenile Code
that allows the court to take jurisdiction over a child who is abandoned
by his or her parents.

 In re Nelson, 190 Mich App 237, 240–41 (1991): the Court found
that the mother’s leaving the child with a grandparent without
providing for the child’s support was insufficient to allow
assumption of jurisdiction. Instead, placing a child with a
relative who will provide proper care evidences concern for the
child’s welfare.15

14 At the time of this case, the Legislature had not yet enacted the statutory section that permits the court
to take jurisdiction on the grounds that a parent has failed to substantially comply with a limited
guardianship placement plan. See Section 4.12, below.
15 But see Section 4.10, below, for a discussion of the requirements for leaving a child in the temporary
custody of a relative.
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 In re Youmans, 156 Mich App 679, 685 (1986): a mother’s
statement that she had left home and would not return was
insufficient to establish abandonment by both parents, as there
was no evidence presented that the father would be unable to
care for the children.

4.10 Case Law Defining “Without Proper Custody or 
Guardianship”

The following cases construe that portion of §2(b)(1) of the Juvenile Code
that allows the court to take jurisdiction over a child who is “without
proper custody or guardianship.”

Placement of the child by the parent with another person who is legally
responsible for the care and maintenance of the child and who provides
the child with proper care and maintenance does not establish that the
child is “without proper custody or guardianship.” MCL 712A.2(b)(1)(B).
Such placement is often in the home of a relative. See In re Nelson, 190
Mich App 237, 241 (1991), In re Ward, 104 Mich App 354, 358–60 (1981),
and In re Curry, 113 Mich App 821, 823–26 (1982).

Note: In In re Taurus F, 415 Mich 512 (1982), the Michigan
Supreme Court attempted to define “proper custody,” but
the case contains no majority opinion. The Court’s decision in
Taurus F was prior to the addition of the current statutory
definition in MCL 712A.2(b)(1)(B). After  Taurus F, the
Michigan Legislature amended MCL 712A.2(b)(1) to add
sub-subsection (B), which states that “‘[w]ithout proper
custody or guardianship’ does not mean a parent has placed
the juvenile with another person who is legally responsible
for the care and maintenance of the juvenile and who is able
to and does provide the juvenile with proper care and
maintenance.”

 In re Systma, 197 Mich App 453 (1992): respondent-father
had not kept in contact with his child for several years after
respondent’s divorce from the child’s mother. The mother
became very ill and was admitted into a hospital. Because
the respondent was in prison at the time, the mother
contacted the Department of Social Services (now the
Department of Human Services) and voluntarily placed
her child in foster care. The DSS temporarily placed the
child with relatives until the mother died two weeks later.
The DSS then filed a petition in juvenile court, asking for
jurisdiction on the ground that the child was “without
proper custody or guardianship.” The Court of Appeals
affirmed the granting of jurisdiction, and held that
although temporary placement with a relative is “proper
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custody,” it is only so when the respondent-parent placed
the child with the relative. Thus, the father could not argue
that custody was proper. Also, the legal requirements for
creating a guardianship had not been met in this case.

 In re Webster, 170 Mich App 100, 105–06 (1988): the
Department of Social Services (now the Department of
Human Services) filed a neglect petition against
respondent, an unwed mother, alleging that respondent’s
one-year-old child was “without proper custody or
guardianship.” On the same date that the petition was
filed, respondent executed a power of attorney delegating
her parental powers to the natural father of the child. The
natural father had lived with the mother and their child
since the child’s birth but had not acknowledged paternity.
The Court of Appeals affirmed the Probate Court’s
assumption of jurisdiction, holding that the execution of
the power of attorney did nothing to change the child’s
environment, and that the child was still “without proper
custody or guardianship.”

Note: A minor child’s parent or guardian may delegate any
of his or her powers regarding the child’s care, custody, or
property to another person by properly executing a power of
attorney. A power of attorney is revocable at will and expires
after six months. MCL 700.5103(1). Execution of a power of
attorney does not divest the Probate Court of subject matter
jurisdiction of guardianship proceedings. In re Martin, 237
Mich App 253, 256 (1999), citing Webster, supra.

 In re Pasco, 150 Mich App 816, 822–23 (1986): where the
mother abandoned her seriously ill infant in a hospital,
three months later suggesting that the child’s grandmother
care for the infant during the day while the mother
attended school, the court did not err in taking jurisdiction
of the child.

 In re Hurlbut, 154 Mich App 417, 421–22 (1986): respondent-
father, who was serving a life sentence in prison for first-
degree murder, appealed the termination of his parental
rights to a three-year-old child, whom he had never seen.
Respondent argued that the Probate Court improperly
assumed jurisdiction after the child’s mother died because
the mother had named a testamentary guardian in her will.
Therefore, the respondent argued, the child was not
“without proper custody or guardianship” at the time of
the mother’s death. The Court of Appeals disagreed,
holding that no proper guardianship was established, as a
testamentary guardianship requires both parents to be
deceased or the surviving parent to be legally
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incapacitated. Nor did the named guardians petition for
“full” guardianship prior to the mother’s death.

 In re Ernst, 130 Mich App 657, 662–64 (1983): where the
parent failed to make specific arrangements regarding the
child’s care, or to maintain contact with or be accessible to
the grandparent with whom the child was placed, the court
did not err in taking jurisdiction over the child.

4.11 Case Law Defining “Unfit Home Environment”

The following cases construe §2(b)(2), which allows for assumption of
jurisdiction if the child’s home is unfit without a finding that the parent is
to blame for that unfitness.

 In re Jacobs, 433 Mich 24, 33–34 (1989): where respondent-
mother suffered a stroke that severely limited her ability to care
for the children, and where the children’s father was caring for
and living with his mother, who was recovering from surgery,
the trial court did not err in taking  jurisdiction over the
children.

 In re Brimer, 191 Mich App 401, 408 (1991): where the mother’s
boyfriend’s physical and sexual abuse of the mother’s child
rendered the home unfit, the trial court did not err in taking
jurisdiction over the mother’s child.

 In re Miller, 182 Mich App 70, 74, 82 (1990): where the
children’s mother returned to the home with the children from
a domestic assault shelter after father had beaten the children,
and where neither parent sought needed medical attention for
one child, the trial court did not err in taking jurisdiction of the
children.

 In re Brown, 171 Mich App 674, 677–78 (1988): where the
evidence showed that one of respondent’s children had been
physically beaten, the trial court did not err in taking
jurisdiction over all of respondent’s children on grounds that
their home was unfit.

 In re Youmans, 156 Mich App 679, 685 (1986): where the
evidence showed that the home was dirty, that the children
suffered severe diaper rash, and that one child got into a
container of valium, the trial court erred in taking jurisdiction
of the children.

 In re Curry, 113 Mich App 821, 827–30 (1982): where both
parents were in prison, but where the children were in the
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custody of their grandparents, the parents’ status as convicted
criminals alone was insufficient to support taking jurisdiction.

 In re Brown, 49 Mich App 358, 365 (1973): where the mother
engaged in a lesbian relationship without evidence that the
relationship rendered the children’s home environment unfit,
the allegations were insufficient to establish jurisdiction.

A criminal conviction is not a prerequisite to the court’s assumption of
jurisdiction on grounds that a parent’s “criminality” renders a child’s
home environment unfit. In re Unger, 264 Mich App 270, 279 (2004). In
Unger, the respondent-father is suspected of murdering his wife, the
mother of their two children, but had not been charged with or convicted
of the murder at the time a petition was filed in a child protective
proceeding. The Court of Appeals held that proving “criminality” did
not require a prior “conviction”: the petitioner must only demonstrate
that the “respondent engaged in criminal behavior by a preponderance
of the evidence.” Id.

The respondent-father in Unger also argued that a finding of criminality
based upon the death of the children’s mother, in the absence of a
criminal conviction, violated his due process rights. The trial court
agreed with the respondent-father and prohibited the petitioner from
introducing evidence of the alleged murder at the trial. On appeal, the
Court of Appeals indicated that during the adjudicative phase of child
protective proceedings the parent’s liberty interest at stake is the interest
in managing his children and the governmental interest at stake is the
child’s welfare. The Court of Appeals overturned the trial court’s findings
and stated:

“Rather than appropriately balancing the factors stated in
Mathews [v Eldridge, 424 US 319, 335 (1976)], the trial court
focused on the harm the children would suffer if deprived of
their father and the potential bias respondent might incur in
the subsequent criminal proceedings. As stated above,
however, the children’s interest in maintaining a relationship
with their father exists only to the extent that it would not be
harmful to them. [In re] Brock, [442 Mich 101, 113 n 19 (1993)].
Their welfare is of utmost importance in these proceedings,
Id. at 115, and due process is not offended by determining
whether the trial court has jurisdiction to decide whether
their relationship with their father should continue.
Procedural due process seeks to protect them from an
erroneous termination of their relationship with their father,
not a statutorily proper termination. See Brock, supra at 113.”
Unger, supra at 282.
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The Court of Appeals indicated that the trial court provided no specific
reason for excluding evidence of the murder, suggesting only that
evidence of the murder would violate the respondent’s due process
rights. The Court of Appeals reversed and stated “whether respondent
killed [the children’s mother] is highly relevant to the issue whether
‘criminality’ renders the children’s home or environment unfit.” Id. at
284.

4.12 Court’s Authority to Take Jurisdiction Over a Child 
Following the Appointment of a Guardian

The Probate Court has jurisdiction of guardianship proceedings and may
appoint a “full” or “limited” guardian for a child. MCL 600.841(1)(a) and
MCL 700.1302(c).16 The Probate Court has the authority to order a court-
structured guardianship placement plan and to agree to a limited
guardianship placement plan. See MCL 700.5205(2), MCL 700.5206(1),
and MCL 700.5207(3)(b).

There are three different statutory bases for jurisdiction that may be
asserted following the appointment of a guardian for a child.17 They are:

 a parent has substantially failed, without good cause, to
comply with a limited guardianship placement plan described
in MCL 700.5205 regarding the child. MCL 712A.2(b)(3);

 a parent has substantially failed, without good cause, to
comply with a court-structured guardianship plan described in
MCL 700.5207 or MCL 700.5209 regarding the child. MCL
712A.2(b)(4); or

 a parent has placed a child with a guardian and the parent
meets both of the following criteria:

 the parent, having the ability to support or assist in
supporting the child, has failed or neglected, without good
cause, to provide regular and substantial support for the
child for two years or more before the filing of the petition
or, if a support order has been entered, has failed to
substantially comply with the order for two years or more
before the filing of the petition; and

 the parent, having the ability to visit, contact, or
communicate with the child, has regularly and

16 The Indian Child Welfare Act applies to guardianships. See Chapter 20.
17 See Section 4.10, above, for a discussion of Family Division jurisdiction over children who are  “without
proper custody or guardianship.” Note that a court-ordered guardianship is not required for a child to be
in the “proper custody” of a person other than a parent.
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substantially failed or neglected, without good cause, to do
so for two years or more before the filing of the petition.
MCL 712A.2(b)(5).

When a petition is filed in Probate Court to terminate a “full” or “limited
guardianship” for a parent’s failure to comply with a placement plan, the
court may appoint an attorney to represent the minor child or refer the
matter to DHS, and the attorney or DHS may file a complaint seeking
Family Division jurisdiction under MCL 712A.2(b). MCL 700.5209(2)(d).
The attorney or DHS must report to the Probate Court within 21 days
after appointment. MCR 5.404(E)(3). The guardianship terminates upon
authorization of a petition under MCL 712A.11, unless the Family
Division determines that continuing the guardianship is necessary for the
child’s well-being. MCR 5.404(E)(3)(b).

Limited guardianship placement plans. A limited guardianship
placement plan is a consensual arrangement that is agreed to by the
custodial parent, the proposed limited guardian, and the judge of the
Probate Court who is assigned to the case. MCL 700.5205(2) and MCL
700.5206(1).

A limited guardian has all the powers and duties of a “full” guardian,
except that a limited guardian may not consent to the ward’s adoption,
release the ward for adoption, or consent to the ward’s marriage. MCL
700.5206(4). A limited guardianship differs from a “full” guardianship in
that the limited guardianship is initiated by a custodial parent, and the
limited guardianship may be terminated at any time by the custodial
parent if he or she has “substantially complied” with the limited
guardianship placement plan. MCL 700.5205(1), MCL 700.5206(3), MCL
700.5208(1), and MCL 700.5209(1). However, if the parent substantially
fails, without good cause, to comply with the limited guardianship
placement plan, then the Family Division may assume jurisdiction over
the child in a child protective proceeding. MCL 712A.2(b)(3). The limited
guardianship placement plan form must contain a notice that informs the
parent that substantial failure to comply with the plan without good
cause may result in termination of the parent’s parental rights. MCL
700.5205(2).

The limited guardianship placement plan must include provisions
concerning all of the following:

“(a) The reason the parent or parents are requesting the court
to appoint a limited guardian for the minor.

“(b) Parenting time and contact with the minor by his or her
parent or parents sufficient to maintain a parent and child
relationship.

“(c) The duration of the limited guardianship.
Page 4-22 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 4.12
“(d) Financial support for the minor.

“(e) Any other provisions that the parties agree to include in
the plan.” MCL 700.5205(2)(a)–(e). See also MCR 5.404(B)(1),
which contains substantially similar requirements.

Court-structured guardianship placement plans. A petition for a “full”
guardianship18 may be filed by any person interested in the welfare of
the child, or by the child if he or she is 14 years of age or older. MCL
700.5204(1) and MCR 5.402(B). A “full” guardian may be appointed if the
Probate Court finds that any of the following statutory criteria have been
met:

“(a) The parental rights of both parents or the surviving
parent are terminated or suspended by prior court order, by
judgment of divorce or separate maintenance, by death, by
judicial determination of mental incompetency, by
disappearance, or by confinement in a place of detention.

“(b) The parent or parents permit the minor to reside with
another person and do not provide the other person with
legal authority for the minor’s care and maintenance, and the
minor is not residing with his or her parent or parents when
the petition is filed.

“(c) All of the following:

(i) The minor’s biological parents have never been
married to one another.

(ii) The minor’s parent who has custody of the minor
dies or is missing and the other parent has not been
granted legal custody under court order.

(iii) The person whom the petition asks to be appointed
guardian is related to the minor within the fifth degree
by marriage, blood, or adoption.” MCL 700.5204(2)(a)–
(c).

Probate Court review. If the Probate Court grants a petition for a “full”
or “limited guardianship,” then the Probate Court may review the
guardianship at any time it considers necessary, and must review it
annually if the child is under six years of age. MCL 700.5207. Upon
completion of the review, the Probate Court may order the parties to
modify a limited guardianship placement plan as a condition of
continuing a limited guardianship, or to follow a court-structured
guardianship plan designed to resolve the conditions identified at the

18 The term “full” guardian is not contained in the statute but is used here to distinguish it from a limited
guardianship.
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review hearing. MCL 700.5207(3)(b). The contents of the court-structured
guardianship plan shall include all of the same provisions required for a
limited guardianship placement plan. See MCR 5.404(B).

MCL 712A.2(b)(4) provides that the Family Division has jurisdiction over
a child protective proceeding if the parent substantially fails, without
good cause, to comply with a court-structured guardianship plan.

Note: Although it is not specifically required by statute, the
court-structured plan should contain a notice to the parents
that failure to comply with the plan may result in the
termination of their parental rights.

In In re Zimmerman, 264 Mich App 286 (2004), DHS filed a petition and a
request to place one of respondent-mother’s children, Kaleb, in protective
custody. The petition alleged that the conditions leading to the prior
filing of a neglect petition concerning respondent’s other two children
had not been rectified. The parties agreed to participate in Kent County’s
Kinship Program.19 Under the program, respondent consented to the
filing of the petition with the understanding that Kaleb would be placed
with the child’s paternal grandmother and a guardianship would be
established. The parties agreed to a “family plan,” similar to a case
service plan, and, following establishment of the guardianship, DHS
requested that the neglect petition concerning Kaleb be dismissed. A
similar procedure was used under the program regarding one of
respondent’s other children, Brendan. The court dismissed both petitions
concerning these two children, but respondent failed to comply with the
family plan in both cases, and the guardians filed supplemental petitions
requesting termination of parental rights.

On appeal, respondent argued that the referee erred in finding that the
court had jurisdiction under MCL 712A.2. Respondent contended that no
grounds for jurisdiction existed because the neglect petitions regarding
the two children had been dismissed after the guardianships were
established, and placement with the guardians meant that the children
were not “without proper custody or guardianship” under MCL
712A.2(b)(1)(B).20 The Court of Appeals rejected these arguments, noting
that although the original neglect petitions had been dismissed,
respondent was still subject to the requirements of the family plan and
substantially failed to comply with those requirements. Thus, the Court
concluded, jurisdiction was proper under MCL 712A.2(b)(4). Zimmerman,
supra at 294–96.

19 See Section 8.2 for a brief description of this program.
20 See Section 4.10, above, for discussion of this statutory provision.
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Failure to support or communicate with a child who has a guardian.
MCL 712A.2(b)(5) provides that the Family Division may assume
jurisdiction in a protective proceeding if the child has a guardian, and the
child’s parent:

 having the ability to support or assist in supporting the child,
has failed or neglected, without good cause, to provide regular
and substantial support for the child for two years or more
before the filing of the petition or, if a support order has been
entered, has failed to substantially comply with the order for
two years or more before the filing of the petition, and

 having the ability to visit, contact, or communicate with the
child, has regularly and substantially failed or neglected,
without good cause, to do so for two years or more before the
filing of the petition.

Note: This statutory provision overlaps with MCL
712A.2(b)(3)–(4) because conduct that meets the
requirements for jurisdiction under subsection (5) will also
meet the requirements for jurisdiction under those
subsections as well. That is, if a parent fails to visit and
support his or her child for two years, then the parent will
have clearly violated the terms of the guardianship.
Therefore, it is unlikely that §2(b)(5) of the Juvenile Code will
be used very often as a grounds for taking jurisdiction of a
child.

Although there is no case law construing §2(b)(5), several cases have
dealt with MCL 710.51(6)(a)–(b), the “step-parent adoption” provision of
the Adoption Code, which contains very similar language.21

4.13 Waiver of Jurisdiction in Divorce Proceedings

The Family Division may obtain jurisdiction of a child protective
proceeding where the Circuit Court, in a divorce proceeding, has
previously waived jurisdiction over the child:

 in a temporary order for custody or upon a motion by the
prosecuting attorney;

 in a divorce judgment dissolving a marriage between the
child’s parents; or

21 See Adoption Proceedings Benchbook--Revised Edition (MJI, 2009), Section 2.13(B), for discussion of
these cases. Note that MCL 710.51(6) does not permit a failure to comply with the provisions for “good
cause,” as does MCL 712A.2(b)(5).
Michigan Judicial Institute © 2011 Page 4-25



Section 4.14 Child Protective Proceedings Benchbook—Third Edition
 by an amended judgment relative to the custody of the child in
a divorce.

MCL 712A.2(c).

Nonetheless, if an order for jurisdiction has been entered in the divorce
case, waiver of that jurisdiction is not necessary to allow the Family
Division to fully exercise its jurisdiction of protective proceedings.
Krajewski v Krajewski, 420 Mich 729, 732–34 (1984), and MCR 3.205(A).22

If, however, the court with jurisdiction of the divorce proceeding does
waive jurisdiction, it must hold a hearing and make a preliminary
finding that the child is abused or neglected. In re Robey, 136 Mich App
566, 572–74 (1984). After waiver, the court with jurisdiction of the
protective proceeding must comply with the petition requirements in the
Juvenile Code. Waiver does not automatically confer jurisdiction in the
protective proceeding but acts only to provide the court with information
upon which the court may authorize the filing of a petition. Id. at 578–79.
See MCL 712A.11(1) (after a person gives information to the court
concerning a child, the court may conduct a preliminary inquiry to
determine an appropriate course of action).

Whenever practicable, two or more matters within the Family Division’s
jurisdiction pending in the same judicial circuit and involving members of
the same family must be assigned to the judge who was assigned the first
matter. MCL 600.1023.

4.14 Procedures for Handling Cases When Child Is Subject 
to Prior or Continuing Jurisdiction of Another Court 
in Michigan

If a petition is filed in the Family Division alleging that the court has
jurisdiction over the child under MCL 712A.2(b) and the custody of the
child is subject to the prior or continuing order of another court of record
of this state, the manner of the required notice and the authority of the
Family Division to proceed are governed by court rule. MCL 712A.2(b).
See, generally, In re Brown, 171 Mich App 674, 676–77 (1988) (where
custody of respondent’s children was previously awarded to respondent
in a divorce proceeding, the Probate Court did not err in taking
jurisdiction over respondent’s children, after giving the required notice to
the Circuit Court, on grounds that their home was unfit).

Furthermore, a judge presiding over a juvenile matter may consider
related actions under the Child Custody Act [CCA] ancillary to making
determinations under the juvenile code. In re AP, 283 Mich App 574, 578

22 See Section 4.14, below, for an explanation of notice requirements.
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(2009). In doing so, the judge must follow relevant procedural and
substantive requirements of the CCA. In re AP, supra at 599. In In re AP,
the Court of Appeals noted that

“There is no authority to preclude a circuit judge from
determining custody pursuant to the CCA ancillary to
making determinations under the juvenile code. . . . To the
contrary, the RJA, as amended by 1996 PA 388, specifically
permits a judge presiding over a juvenile matter to consider
related actions under the CCA.

* * *

“If a court presiding over a juvenile proceeding finds itself in
a position in which the matter before it has been consolidated
with a related custody matter, it must make clear that it is
exercising jurisdiction pursuant to [MCL 600.1021(3)].” In re
AP, 283 Mich App at 598-599, 607.

MCR 3.927 provides that the manner of notice to the other court and the
authority of the Family Division to proceed are governed by MCR 3.205.
A waiver or transfer of jurisdiction is not required for the full and valid
exercise of jurisdiction by the subsequent court. MCR 3.205(A) and In re
DeBaja, 191 Mich App 281, 288–91 (1991) (because the notice
requirements are procedural, not jurisdictional, a failure to give notice
does not deprive a court of jurisdiction). The plaintiff or other initiating
party must mail written notice of proceedings to:

“(a) the clerk or register of the prior court, and

“(b) the appropriate official of the prior court.” MCR
3.205(B)(2)(a)–(b).

The “appropriate official” means the Friend of the Court, juvenile officer,
or prosecuting attorney, depending on the type of proceeding. MCR
3.205(B)(1).

Note: Although MCR 3.205(B) states that the plaintiff or
other initiating party must mail the required notice, as a
practical matter, the deputy register often sends the notice.
See SCAO Form MC 28, which requires the signature of the
court clerk, register, or deputy register.

The notice must be mailed at least 21 days before the date set for hearing,
except that if the fact of continuing jurisdiction is not then known, notice
must be given immediately when it becomes known. MCR 3.205(B)(3).
The notice requirement is not jurisdictional and does not preclude the
subsequent court from entering interim orders before the 21-day period
ends if it is in the best interests of the minor. MCR 3.205(B)(4). See also
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Krajewski v Krajewski, 420 Mich 729, 734 (1984) (subsequent court may
enter temporary or permanent orders). 

Upon receipt of notice, the appropriate official of the prior court:

“(a) must provide the subsequent court with copies of all
relevant orders then in effect and copies of relevant records
and reports, and

“(b) may appear in person at proceedings in the subsequent
court, as the welfare of the minor and the interests of justice
require.” MCR 3.205(D)(1)(a)–(b).

MCR 3.205(D)(2)(a)–(b) state:

“(2) Upon request of the prior court, the appropriate official
of the subsequent court:

(a) must notify the appropriate official of the prior court
of all proceedings in the subsequent court, and

(b) must send copies of all orders entered in the
subsequent court to the attention of the clerk or register
and the appropriate official of the prior court.”

MCR 3.205(C)(1)–(2) state:

“(1) Each provision of a prior order remains in effect until the
provision is superseded, changed, or terminated by a
subsequent order.

“(2) A subsequent court must give due consideration to prior
continuing orders of other courts, and a court may not enter
orders contrary to or inconsistent with such orders, except as
provided by law.”

Upon receipt of an order from the subsequent court, the appropriate
official of the prior court must take necessary steps to implement the
order in the prior court. MCR 3.205(D)(4). A Family Division with
jurisdiction of a child protective proceeding may issue orders
contradicting those issued in a prior, continuing divorce proceeding. In re
Foster, 226 Mich App 348, 353–57 (1997). Following the events described
in Foster, supra, the Family Division terminated the respondent-parents’
rights and committed the child to the Michigan Children’s Institute. The
child’s grandmother then filed a motion for custody of the child.
Thereafter, the circuit court ruled that it no longer had jurisdiction over
the custody matter. In re Foster, 237 Mich App 259, 262 (1999). The Court
of Appeals upheld the circuit court’s decision, noting that both the order
terminating parental rights and the order denying custody to the
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grandmother came from the Family Division. The order terminating
parental rights superseded all prior custody orders.

If a juvenile court assumes jurisdiction over a child and the child
becomes a court ward under the juvenile code, the juvenile court’s orders
supersede all previous custody orders, even if inconsistent or
contradictory, while the juvenile matter is pending. In re AP, 283 Mich
App 574, 594 (2009). Specifically,

“[U]pon entry of a child custody order under the CCA, a
child’s parents, or other custodians, must abide by the terms
of the custody order. However, once a juvenile court assumes
jurisdiction over a child and the child becomes a ward of the
court under the juvenile code, the juvenile court’s orders
supersede all previous orders, including custody orders by
another court, even if inconsistent or contradictory. In other
words, the previous custody orders affecting the minor
become dormant, in a metaphoric sense, during the
pendency of the juvenile proceedings, but when the juvenile
court dismisses its jurisdiction over the child, all those
previous custody orders continue to remain in full force and
effect. . . . [T]he juvenile court’s orders function to supersede,
rather than modify or terminate, the custody orders while the
juvenile matter is pending because the juvenile orders are
entered pursuant to a distinct statutory scheme that takes
precedence over the CCA. We note that during the duration
of the juvenile proceedings, while the parties subject to the
custody order can move to modify the custody order, any
modification would remain superseded by the juvenile
court’s orders.” In re AP, 283 Mich App at 593-594. (Internal
citations omitted.)

4.15 Procedures for Handling Interstate Cases

In 2002, the Michigan Legislature adopted the Uniform Child-Custody
Jurisdiction and Enforcement Act (UCCJEA), MCL 722.1101 et seq., and
repealed the Uniform Child Custody Jurisdiction Act, MCL 600.651 et
seq. MCL 722.1406(1). The UCCJEA took effect April 1, 2002. MCL
722.1406(2).

The UCCJEA governs procedures in “child-custody proceedings” when
one or both of a child’s parents reside outside of Michigan. It also
provides for enforcement and modification of out-of-state custody
decrees, judgments, or orders. The UCCJEA contains provisions
regarding filing and registering a state’s custody decrees, judgments, and
orders; communication between courts of different states; petition
requirements; notice and service of process; evidence; and enforcement
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of another state’s decree, judgment, or order. This section provides
general guidance as to when a Michigan court may exercise jurisdiction
in a child protective proceeding under the UCCJEA. For a more complete
discussion of interstate and international proceedings, see Domestic
Violence Benchbook: A Guide to Civil & Criminal Proceedings (3d ed) (MJI,
2004-April 2009), Chapter 13.

A “child-custody proceeding” is defined in MCL 722.1102(d) as follows:

“‘Child-custody proceeding’ means a proceeding in which
legal custody, physical custody, or parenting time with
respect to a child is an issue. Child-custody proceeding
includes a proceeding for divorce, separate maintenance,
separation, neglect, abuse, dependency, guardianship,
paternity, termination of parental rights, and protection from
domestic violence, in which the issue may appear. Child-
custody proceeding does not include a proceeding involving
juvenile delinquency, contractual emancipation, or
enforcement under [MCL 722.1301 et seq.].”23

Note: An interstate proceeding involving an Indian
child is governed by the Indian Child Welfare Act. See
Chapter 20. However, Indian tribes of other states are
treated as states for purposes of the UCCJEA. MCL
722.1104(1)–(2). An Indian tribe’s custody determination
must be recognized and enforced under the UCCJEA if
it was made in substantial conformity with the
UCCJEA. MCL 722.1104(3).

Filing a child support complaint under the Uniform Interstate Family
Support Act (UIFSA), MCL  552.1101 et seq., does not constitute initiation
of a “child custody proceeding” under the UCCJEA.  Fisher v Belcher, 269
Mich App 247, 256–59 (2005).  In Fisher, the Court noted that the
definition of “child custody proceeding” in MCL 722.1102(d) does not
include support actions, and that the definition of “child custody
determination” in MCL 722.1102(c) specifically precludes “order[s]
relating to child support . . . .”  Thus, because the support action filed in
Michigan was not a “child custody proceeding,” and because a paternity
action and request for custody was filed in Missouri, the Michigan court
properly dismissed the petition for jurisdiction under the UCCJEA
pursuant to MCL 722.1206(2).  Fisher, supra at 256–57.

“[T]he statutorily required presumptive award of custody given to a
mother” after an Acknowledgment of Parentage (AOP) is filed under the

23 The UCCJEA does not apply to adoption proceedings or proceedings regarding authorization of
emergency medical care for a child. MCL 722.1103. See Sections 2.1(B) and 3.7 for discussion of ordering
emergency medical treatment for a child.
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Acknowledgment of Parentage Act does not constitute an initial child
custody determination under the UCCJEA. Foster v Wolkowitz, 486 Mich
356, 358-359 (2010). In Foster, the Court noted that “for the purposes of an
interstate custody dispute, an AOP does not satisfy the statutory
definition of ‘child-custody determination’ provided in the UCCJEA
[under MCL 722.1102(c)], because the acknowledgment is not a
‘judgment, decree, or other court order providing for legal custody,
physical custody, or parenting time with respect to a child.’ [Moreover,
a]n AOP is not issued or entered by any court, nor is it in the form of a
‘judgment, decree, or other court order . . . .’ . . . [In fact, t]he judicial
branch has absolutely no involvement in the execution of an AOP.”
Foster, 486 Mich at 366-367.

A Michigan court may exercise its jurisdiction of a “child-custody
proceeding” if it has one of the following:

 “home state” jurisdiction;

 “significant connection” jurisdiction (if no other state has
“home state” jurisdiction, or if the child’s “home state” has
declined jurisdiction);

 “last resort” jurisdiction (if no other state has “home state” or
“significant connection” jurisdiction, or if all courts having
jurisdiction have declined jurisdiction); or

 “temporary emergency” jurisdiction.

The physical presence of or a Michigan court’s personal jurisdiction over
a child or other party does not guarantee that a Michigan court has
jurisdiction of a child-custody proceeding under the UCCJEA. MCL
722.1201(3). See Foster v Wolkowitz, 486 Mich 356, 368 (2010), where the
Michigan Supreme Court ruled that consent to personal jurisdiction as is
required under the Acknowledgment of Parentage Act does not, by itself,
provide a Michigan court with home state jurisdiction.

“Home state” jurisdiction. The UCCJEA gives priority to “home state”
jurisdiction. If Michigan has “home state” jurisdiction under the
UCCJEA, it may make an initial child-custody determination. MCL
722.1201(1)(a) states:

“(1) Except as otherwise provided in [MCL 722.1204, dealing
with “temporary emergency” jurisdiction], a court of this
state has jurisdiction to make an initial child-custody
determination only in the following situations: 

(a) This state is the home state of the child on the date of
the commencement of the proceeding, or was the home
state of the child within 6 months before the
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commencement of the proceeding and the child is
absent from this state but a parent or person acting as a
parent continues to live in this state.” 

MCL 722.1102(g) defines “home state” as follows:

“‘Home state’ means the state in which a child lived with a
parent or a person acting as a parent for at least 6 consecutive
months immediately before the commencement of a child-
custody proceeding. In the case of a child less than 6 months
of age, the term means the state in which the child lived from
birth with a parent or person acting as a parent. A period of
temporary absence of a parent or person acting as a parent is
included as part of the period.”

“Person acting as a parent” means a person who meets both of the
following criteria:

“(i) Has physical custody of the child or has had physical
custody for a period of 6 consecutive months, including a
temporary absence, within 1 year immediately before the
commencement of a child-custody proceeding. 

“(ii) Has been awarded legal custody by a court or claims a
right to legal custody under the law of this state.” MCL
722.1102(m)(i)–(ii).

“Significant connection” jurisdiction. If another state does not have
“home state” jurisdiction, or if another state does have “home state”
jurisdiction but declines to exercise that jurisdiction because Michigan is
a more convenient forum, Michigan may exercise jurisdiction to make an
initial child custody determination under certain circumstances. MCL
722.1201(1)(b) states:

“(1) Except as otherwise provided in [MCL 722.1204, dealing
with “temporary emergency” jurisdiction], a court of this
state has jurisdiction to make an initial child-custody
determination only in the following situations:   

* * *

(b) A court of another state does not have jurisdiction
under subdivision (a), or a court of the home state of the
child has declined to exercise jurisdiction on the ground
that this state is the more appropriate forum under
[MCL 722.1207 or MCL 722.1208], and the court finds
both of the following: 

(i)  The child and the child’s parents, or the child
and at least 1 parent or a person acting as a parent,
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have a significant connection with this state other
than mere physical presence. 

(ii)  Substantial evidence is available in this state
concerning the child’s care, protection, training,
and personal relationships.”

Jurisdiction based on a party’s “significant connection” to a specific state
cannot be had unless the court first establishes that “(1) there is no ‘home
state’ as that term is used in MCL 722.1201(1)(a); or (2) ‘a court of the
home state of the child has declined to exercise jurisdiction . . . .’ MCL
722.1201(1)(b).” Nash v Salter, 280 Mich App 104, 111 (2008). In Nash,
Michigan did not have a significant connection to the matter for purposes
of jurisdiction because the child’s home state was Texas, and Texas had
not declined jurisdiction. Id. 

The phrase “significant connection” is not defined in the UCCJEA. In
deciding whether to exercise “significant connection” jurisdiction under
the former UCCJA, Michigan courts looked to factors such as duration of
the child’s stay in a state, extended family members living in a state,
school enrollment, and location of health care providers. See, e.g., Farrell
v Farrell, 133 Mich App 502, 509 (1984), and Dean v Dean, 133 Mich App
220, 226 (1984).

For a detailed interpretation of “significant connection” by the Michigan
Court of Appeals, see White v Harrison-White, 280 Mich App 383 (2008). In
White, the Court concluded: 

“[T]he significant connection that permits exercise of
exclusive, continuing jurisdiction under MCL 722.1202(1)(a)
exists where one parent resides in the state, maintains a
meaningful relationship with the child, and, in maintaining
the relationship, exercises parenting time in the state. Our
interpretation of the phrase ‘significant connection’ comports
with that of a majority of jurisdictions, the plain and ordinary
meaning of the phrase, and the overarching purpose of the
UCCJEA to prevent jurisdictional disputes by granting
exclusive, continuing jurisdiction to the state that entered the
initial custody decree, so long as the relationship between the
child and the parent residing in the state does not become so
attenuated that the requisite significant connection no longer
exists.” White, supra at 394.

“Last resort” jurisdiction. If all courts having either “home state” or
“significant connection” jurisdiction of a proceeding have declined
jurisdiction because Michigan is a more convenient forum, or if no other
state has jurisdiction, a Michigan court may exercise its jurisdiction to
make an initial child-custody determination. MCL 722.1201(c)–(d).
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“Temporary emergency” jurisdiction. Michigan may obtain “temporary
emergency” jurisdiction if a child is present in this state and is
abandoned, or if a child, the child’s sibling, or the child’s parent “is
subjected to or threatened with mistreatment or abuse.” MCL
722.1204(1). A Michigan court may issue an order to take a child into
custody if it appears likely that a child will suffer imminent physical
harm or will imminently be removed from the state. MCL 722.1310. If a
proceeding has been commenced in or a custody determination has been
made by another state’s court, a Michigan court’s order must specify a
time period during which it will remain in effect. The time period must
be adequate to allow a person to seek an order from the other state’s
court. MCL 722.1204(3). In such circumstances, the Michigan court must
immediately communicate with a court in the other state in order to
“resolve the emergency, protect the safety of the parties and the child,
and determine a period for the duration of the temporary order.” MCL
722.1204(4).

Deferring jurisdiction to another state’s court. Except for “temporary
emergency” jurisdiction, a Michigan court may not exercise jurisdiction
under the UCCJEA if, at the time of the commencement of the proceeding
in Michigan, a child-custody proceeding has been commenced in another
state. MCL 722.1206(1) states:

“Except as otherwise provided in [MCL 722.1204, dealing
with “temporary emergency” jurisdiction], a court of this
state may not exercise its jurisdiction under this article if, at
the time of the commencement of the proceeding, a child-
custody proceeding has been commenced in a court of
another state having jurisdiction substantially in conformity
with this act, unless the proceeding has been terminated or is
stayed by the court of the other state because a court of this
state is a more convenient forum under [MCL 722.1207].”

A child-custody proceeding is commenced upon the filing of the first
pleading. MCL 722.1102(e). If a Michigan court determines that a child-
custody proceeding has been commenced in a court of another state, the
Michigan court must stay its proceeding and communicate with the other
court. If the other court does not determine that the Michigan court is a
more convenient forum, the Michigan court must dismiss its proceeding.
MCL 722.1206(2). If the other court stays its proceeding because the
Michigan court is a more convenient forum, or because temporary action
is necessary, the Michigan court may exercise its jurisdiction of the case.
Id.

Modifying another state’s decree, judgment, or order. A Michigan court
shall not modify another state’s decree, judgment, or order unless the
Michigan court has “home state” or “significant connection” jurisdiction,
and either:
Page 4-34 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 4.15
 the other court no longer has jurisdiction, or

 the other court has determined that Michigan would be a more
convenient forum, or neither the child, nor the child’s parent,
nor a person acting as a child’s parent currently resides in the
other state. MCL 722.1203(a)–(b).

For a comprehensive discussion of the factors involved in determining
whether a court has authority to modify another court’s child-custody
order, see Jamil v Jahan, 280 Mich App 92 (2008) (where the original order
was issued in Mississippi, Mississippi later relinquished jurisdiction to
Virginia, and Virginia expressly retained jurisdiction, the Michigan trial
court did not abuse its discretion when it declined to modify the foreign
custody order).

Continuing jurisdiction. With the exception of “temporary emergency”
jurisdiction, once a Michigan court exercises jurisdiction under the
UCCJEA to make an initial child custody determination or to modify
another state’s determination, it retains jurisdiction until the Michigan
court determines that the criteria for “significant connection” jurisdiction
are no longer satisfied, or that neither the child, nor the child’s parent, nor
a person acting as a child’s parent currently reside in Michigan. MCL
722.1202(1)(a)–(b). However, a Michigan court may subsequently decline
to exercise jurisdiction if it determines that it is an inconvenient forum.
MCL 722.1202(2).

Declining jurisdiction because another state is a more convenient
forum. A court may decline to exercise its jurisdiction under the UCCJEA
if it finds that another state is a more convenient forum. MCL 722.1207(1).
“The issue of inconvenient forum may be raised upon motion of a party,
the court’s own motion, or the request of another court.” Id. To determine
the appropriateness of a forum, a court must consider all relevant factors,
including all of the following:

“(a) Whether domestic violence has occurred and is likely to
continue in the future and which state could best protect the
parties and the child. 

“(b) The length of time the child has resided outside this
state. 

“(c) The distance between the court in this state and the court
in the state that would assume jurisdiction. 

“(d) The parties’ relative financial circumstances. 

“(e) An agreement by the parties as to which state should
assume jurisdiction. 
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“(f) The nature and location of the evidence required to
resolve the pending litigation, including the child’s
testimony. 

“(g) The ability of the court of each state to decide the issue
expeditiously and the procedures necessary to present the
evidence.”

See Breneman v Breneman, 92 Mich App 336, 342 (1979) (it is appropriate
to have a judge who presided over the original custody proceedings
preside over petitions for modification of a custody order).

4.16 Continuation of Family Division Jurisdiction After 
Parental Deportation

A court should not continue its jurisdiction over a child after his or her
parents are deported if doing so would constitute an improper de facto
termination of parental rights. In re Orozco, 279 Mich App 12, 22-24
(2008). In In re Orozco, after the respondents were involuntarily deported
and separated from their children, the trial court, because it retained
jurisdiction over the children after the deportation, terminated the
respondents’ parental rights based on the respondents’ failure to provide
proper care or custody of the children. The result of the trial court’s
continued jurisdiction was an improper de facto termination of
respondents’ parental rights based only on the preponderance of the
evidence necessary to support the court’s continued jurisdiction.
Accordingly, the Court of Appeals held: 

“If the family court had not continued to exercise jurisdiction
over the children in this case, respondents would have been
able to take the children with them to Guatemala and there
would have arisen no cause for termination of parental
rights. However, the court’s continued exercise of jurisdiction
made it all but certain that respondents would be
permanently separated from their children and that
respondents would become unable to provide proper care
and custody. In other words, the family court’s continued
exercise of jurisdiction—based only on a preponderance of
the evidence—constituted a de facto termination of
respondents’ parental rights. This de facto termination of
parental rights, which was based on less than clear and
convincing evidence of parental unfitness, violated
respondents’ substantive due process rights. Under the
unique and particular facts of this case, we conclude that the
family court’s continued exercise of jurisdiction over the
children was unconstitutional.” Id. at 24. (Internal citations
omitted.) 
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4.17 Continuation of Family Division Jurisdiction After 
Child Becomes 18 Years of Age

If the Family Division has exercised personal jurisdiction over a child
pursuant to MCL 712A.2(b) prior to the child’s 18th birthday, jurisdiction
may continue until the child reaches age 20, or the court may terminate
jurisdiction before that time. MCL 712A.2a(1).

The term “child” is used to refer to a person alleged or found to be within
the jurisdiction of the Family Division under MCL 712A.2(b), and the
term “minor” may be used to describe a person over age 18 over whom
the court has continuing jurisdiction. MCR 3.903(A)(16) and 3.903(C)(2).

If a child is placed in a foster home or foster care facility prior to his or
her 18th birthday, that placement may continue after the child’s 18th
birthday. MCL 722.111(1)(k)(ii). If a child has been committed to the
Michigan Children’s Institute, the child may remain a state ward until his
or her 19th birthday. MCL 400.203(a). If parental rights have been
terminated, the court must continue to review the case while a child is in
placement or under the jurisdiction, supervision, or control of the
Michigan Children’s Institute. MCL 712A.19c(1)–(2) and MCR 3.978(C).

MCR 3.978(D) states:

“(D) Termination of Jurisdiction. The jurisdiction of the court in
the child protective proceeding may terminate when a court
of competent jurisdiction enters an order:

“(1) terminating the rights of the entity with legal
custody and enters an order placing the child for
adoption,24 or

“(2) appointing a juvenile guardian under MCR 3.979
after conducting a review hearing under subsection (A)
of this rule.”

4.18 Family Division Jurisdiction and Authority Over 
Adults

Under MCL 712A.6, the Family Division has jurisdiction over adults and
may make orders affecting adults as in the opinion of the court are
necessary for the physical, mental, or moral well-being of a particular
child or children under its jurisdiction. However, those orders must be
incidental to the jurisdiction of the court over the child or children (i.e.,
the orders must be entered after the court has taken jurisdiction over the

24 See Adoption Proceedings Benchbook (MJI, 2009), Section 6.1.
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child following plea or trial). Id. The authority to fashion remedies under
MCL 712A.6 extends beyond MCL 712A.18, which provides dispositional
alternatives. In re Macomber, 436 Mich 386, 389–93, 398–400 (1990).25

The Family Division’s authority over adults is greater under two other
provisions of the Juvenile Code. MCL 712A.13a(4)–(5) give the court
authority to order a parent, “nonparent adult,” or other person out of the
child’s home before trial if the petition contains allegations of abuse. In
addition, MCL 712A.6b gives the court the authority to enter orders
affecting “nonparent adults.” The court’s authority under §6b does not
affect its jurisdiction or authority under §6.26 

4.19 Family Division Jurisdiction of Contempt 
Proceedings

Authority. The Family Division has “the power to punish for contempt of
court under [MCL 600.1701 et seq.] any person who willfully violates,
neglects, or refuses to obey and perform any order or process the court
has made or issued to enforce [the Juvenile Code].” MCL 712A.26. See
also MCR 3.928(A) (“The court has the authority to hold persons in
contempt of court as provided by MCL 600.1701 and 712A.26”). Courts
have inherent authority to conduct contempt proceedings. In re Huff, 352
Mich 402, 415–16 (1958) (“Such power, being inherent and a part of the
judicial power of constitutional courts, cannot be limited or taken away
by act of the legislature nor is it dependent on legislative provision for its
validity or procedures to effectuate it”), In re Summerville, 148 Mich App
334, 339–41 (1986) (the “juvenile court” had inherent authority to initiate
contempt proceedings after the juvenile reached age 19 for violation of
the court’s dispositional order), and In re GB, 430 NE2d 1096, 1098-99 (Ill,
1981) (violation of “family court’s” order could be punished pursuant to
its inherent contempt power rather than pursuant to the authority
granted by the statutes governing juvenile proceedings). Although courts
have inherent authority to punish for contempt, the legislature has
authority to prescribe penalties for such contempt. Cross Co v UAW Local
No 155 (AFL-CIO), 377 Mich 202, 223 (1966), and In re Baker, 376 NE 2d
1005, 1006-07 (Ill, 1978) (legislature may provide alternative enforcement
provisions in contempt cases involving minors).

The Family Division may also enforce its reimbursement orders, MCL
712A.18(2) and (3), and orders assessing attorney costs, MCL 712A.17c(8),
MCL 712A.18(5), and MCR 3.915(E), through its contempt powers. See,
generally, In re Reiswitz, 236 Mich App 158, 172 (1999). 

25 See Section 13.9(H).
26 See Sections 7.13–7.15.
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Procedure. MCR 3.928(B) provides that contempt of court proceedings
are governed by MCL 600.1711, 600.1715, and MCR 3.606.27

4.20 Change of Venue

Venue is proper in child protective proceedings in the county where the
child is found. MCL 712A.2(b). A child is “found within the county”
where the offense against the child occurred or where the child is
physically present. MCR 3.926(A). “Offense against a child” means an act
or omission. MCR 3.903(C)(7).

MCR 3.926(D) states that venue may be changed upon motion of a party,
and that all costs of the proceeding are to be borne by the Family Division
that ordered the change of venue. Under MCR 3.926(D)(1)–(2), there are
two circumstances allowing for change of venue:

“(1) for the convenience of the parties and witnesses,
provided that a judge of the other court agrees to hear the
case; or

“(2) when an impartial trial cannot be had where the case is
pending.”

As in a case that is transferred, the court ordering a change of venue shall
send the original or certified copies of the record of the case to the
receiving court without charge. MCR 3.926(F).

4.21 Transfer of Case to County of Residence

If a child is brought before the Family Division in a county other than the
county in which he or she resides, the court may, before a hearing and
with the consent of the Family Division judge of the child’s county of
residence, enter an order transferring jurisdiction over the matter to the
court of the county of residence. In all cases, the order and a certified
copy of the record of any proceedings in the case must be transferred to
the court of the county or circuit of residence without charge. MCL
712A.2(d) and MCR 3.926(F). MCR 3.926(B) adds that transfer must occur
before trial.

Criteria to determine county of residence. MCR 3.926(B)(1)–(3) contain
criteria to determine a child’s county of residence. These rules state as
follows:

27 For a detailed discussion of procedural requirements in contempt cases, see Contempt of Court
Benchbook—Fourth Edition (MJI, 2008-April 2009).
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“(1) If both parents reside in the same county, or if the child
resides in the county with a parent who has been awarded
legal custody, a guardian, a legal custodian, or the child’s sole
legal parent, that county will be presumed to be the county of
residence.

“(2) In circumstances other than those enumerated in
subsection (1) of this section, the court shall consider the
following factors in determining the child’s county of
residence:

(a) The county of residence of the parent or parents,
guardian, or legal custodian.

(b) Whether the child has ever lived in the county, and,
if so, for how long.

(c) Whether either parent has moved to another county
since the inception of the case.

(d) Whether the child is subject to the prior continuing
jurisdiction of another court.

(e) Whether a court has entered an order placing the
child in the county for the purpose of adoption.

(f) Whether the child has expressed an intention to
reside in the county.

(g) Any other factor the court considers relevant.

“(3) If the child has been placed in a county by court order, or
by placement by a public or private agency, the child shall
not be considered a resident of the county in which he or she
has been placed, unless the child has been placed for
purposes of adoption.”

In In re Zimmerman, 264 Mich App 286 (2004), DHS filed a petition in Kent
County, where both respondent-parent and child resided and the alleged
neglect occurred. After the child was placed in a guardianship with a
relative in Isabella County, the court dismissed the petition. When the
parent failed to comply with a “family plan,” the guardian filed a
supplemental petition in Kent County requesting termination of parental
rights. The respondent moved to transfer the case to Isabella County,
arguing that the child was not “found within” Kent County when the
guardian filed the supplemental petition. The Court of Appeals
concluded that the referee properly denied the respondent’s motion to
transfer the case. MCR 3.926(A) states that a child is “found within the
county” where the offense against the child occurred or where the child
is present. Because the neglect alleged in the original petition occurred in
Kent County, the child was properly “found within” Kent County for
Page 4-40 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 4.22
purposes of the subsequent proceedings. Moreover, MCR 3.926(B)(3)
states that a child is not a resident of a county in which he or she has been
placed “by court order or by placement by a public or private agency.” In
addition, under MCR 3.926(B)(2), the referee properly considered
ongoing child protective proceedings in Kent County involving the
respondent’s other children when denying the motion to transfer the
case. Zimmerman, supra at 290–93.

Bifurcated proceedings. In addition to transfer of a case before
adjudication, MCR 3.926(E) provides for bifurcated proceedings, with
adjudication occurring in one court and disposition occurring in another
court. That rule states as follows:

“If the judge of the transferring court and the judge of the
receiving court agree, the case may be bifurcated to permit
adjudication in the transferring court and disposition in the
receiving court. The case may be returned to the receiving
court immediately after the transferring court enters its order
of adjudication.”

In bifurcated cases, the court that enters an order of adjudication must
send “any supplemented pleadings and records or certified copies of the
supplemented pleadings and records to the court entering the
disposition in the case.” MCR 3.926(F).

4.22 Responsibility for Costs of Disposition

MCR 3.926(C)(1) provides that when disposition is ordered by a Family
Division other than the Family Division in a county where the child
resides, the court ordering disposition is responsible for any costs
incurred in connection with the order unless the court in the county
where the child resides agrees to pay such dispositional costs.
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In this chapter. . .

This chapter discusses the requirements for serving summonses and
notices of hearings in child protective proceedings. It also contains a table
describing time requirements in those proceedings. The chapter begins
with a summary of the statutory and court rule requirements for serving
process on respondents and other persons who may have custody of a
child involved in the proceedings. The statutory requirements for service
in termination of parental rights proceedings are particularly important
because a failure to meet those requirements renders the proceedings
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void. The chapter then discusses establishing a child’s paternity, a
necessary prerequisite to a putative father’s rights to notice and
participation in the proceedings. The detailed requirements for serving
summonses, notifying persons of hearings, and waiving service defects
are also set forth.

For notice requirements under the Indian Child Welfare Act, see Chapter
20.

5.1 Service of Process in Child Protective Proceedings

Statutory requirements. Failure to personally serve a parent with a
summons as required by statute prior to termination of that parent’s
parental rights is a jurisdictional defect that renders the proceedings void
with regard to that parent. In re Atkins, 237 Mich App 249, 250–51 (1999),
and In re Gillespie, 197 Mich App 440, 442 (1992). The applicable statute,
MCL 712A.12, states in part as follows:

“After a petition shall have been filed . . . , the court may
dismiss said petition or may issue a summons reciting briefly
the substance of the petition, and requiring the person or
persons who have the custody or control of the child, or with
whom the child may be, to appear personally and bring the
child before the court at a time and place stated. . . . If the
person so summoned shall be other than the parent or
guardian of the child, then the parents or guardian, or both,
shall also be notified of the petition and of the time and place
appointed for the hearing thereon, by personal service before
the hearing, except as hereinafter provided. Summons may
be issued requiring the appearance of any other person
whose presence, in the opinion of the judge, is necessary.

“Any interested party who shall voluntarily appear in said
proceedings, may, by writing, waive service of process or
notice of hearing.”

MCL 712A.13 also contains requirements regarding service of process:

“Service of summons may be made anywhere in the state
personally by the delivery of true copies thereof to the
persons summoned: Provided, That if the judge is satisfied
that it is impracticable to serve personally such summons or
the notice provided for in the preceding section, he may
order service by registered mail addressed to their last
known addresses, or by publication thereof, or both, as he
may direct. It shall be sufficient to confer jurisdiction if (1)
personal service is effected at least 72 hours before the date of
hearing; (2) registered mail is mailed at least 5 days before
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the date of hearing if within the state or 14 days if outside of
the state; (3) publication is made once in some newspaper
printed and circulated in the county in which said court is
located at least one week before the time fixed in the
summons or notice for the hearing.

“Service of summons, notices or orders required by this
chapter may be made by any peace officer or by any other
suitable person designated by the judge. The judge may, in
his discretion, authorize the payment of necessary traveling
expenses incurred by any person summoned or otherwise
required to appear at the time of hearing of any case coming
within the provisions of this chapter, and such expenses and
the expenses of making service as above provided, when
approved by the judge, shall be paid by the county treasurer
from the general fund of the county.

“If any person so summoned, as herein provided, shall fail
without reasonable cause to appear before said court, he may
be proceeded against for contempt of court and punished
accordingly.”

In In re Brown, 149 Mich App 529 (1986), the respondent was not served
with a summons, the petitions, or notices of hearings prior to the
termination of her parental rights. The Court of Appeals reversed,
holding that the  requirements of MCL 712A.12 and 712A.13 are
jurisdictional: if these requirements are not met, the proceedings with
regard to the parent in question are void. Brown, supra at 541. The Court
of Appeals distinguished statutory notice requirements, which are
jurisdictional, from the notice requirements in the juvenile court rules,
which are not jurisdictional. Thus, although respondent’s attorney
received a copy of the amended petition requesting termination of
parental rights, respondent appeared at the termination hearing, and
respondent was read the allegations and her rights on the record,
reversal was required because the purpose of a summons and the
petition is to apprize respondents of their rights and the charges to allow
them sufficient time to prepare a defense. Receipt by a respondent’s
attorney of the petition is insufficient. Id. at 541–42.

Compare In re Andeson, 155 Mich App 615, 618–19 (1986) (proceedings
were not void, where a parent was properly served with a summons
prior to the adjudicative hearing, the hearing was adjourned, and the
parent was later mailed a notice of hearing but failed to appear).

A noncustodial parent must be personally served with notice of a hearing
and a copy of the petition. MCL 712A.12 and In re Miller, 182 Mich App
70, 73 (1990). See “Absent Parent Protocol: Identifying, Locating, and
Notifying Noncustodial Parents in Child Protective Proceedings,” at
http://courts.michigan.gov/scao/resources/standards/APP.pdf.
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A respondent may not allege that defective service of process on another
party to the proceedings rendered those proceedings void. In re Terry, 240
Mich App 14, 21 (2000), and In re EP, 234 Mich App 582, 598 (1999),
overruled on other grounds 462 Mich 341 (2000).

Requirements for valid orders directed to a parent or other person. An
order directed to a parent or other person shall not be binding unless the
parent or other person has been given an opportunity for a hearing
pursuant to the issuance and service of a summons or notice as provided
in sections 12 and 13 of the Juvenile Code. MCL 712A.18(4).

Note: This rule is significant for purposes of collecting
reimbursement of the costs of care and service (see Sections
14.2–14.3), and for other orders affecting adults pursuant to
MCL 712A.6 and MCL 712A.6b (see Section 4.17).

Court rule requirements. The court rule requirements governing service
of process are more detailed than the statutory requirements. MCR
3.920(A)(1)–(2) state as follows:

“(A) General.  

“(1) Unless a party must be summoned as provided in
subrule (B), a party shall be given notice of a juvenile
proceeding in any manner authorized by the rules in
this subchapter.

“(2) MCR 2.004 applies in juvenile proceedings
involving incarcerated parties.”1

A summons may be issued and served on a party before any proceeding.
MCR 3.920(B)(1). The parties in a child protective proceeding are the
petitioner, child, respondent, and a parent, guardian, or legal custodian.
MCR 3.903(A)(19)(b). MCR 3.920(B)(2)(b) sets forth the circumstances
requiring the issuance of a summons in child protective proceedings. That
rule states:

“(2) When Required.  Except as otherwise provided in
these rules, the court shall direct the service of a
summons in the following circumstances:

* * *

(b) In a child protective proceeding, a summons
must be served on the respondent.  A summons
may be served on a person having physical

1 See Section 5.7, below.
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custody of the child directing such person to
appear with the child for hearing.  A parent,
guardian, or legal custodian who is not a
respondent must be served with notice of hearing
in the manner provided by subrule (C).”2

MCR 3.920(G) deals with service of summonses and notices of hearings
following a party’s first appearance before the court. More importantly, it
requires that a summons be served on a respondent before trial and a
respondent-parent before a termination hearing. That rule states:

“(G) Subsequent Notices.  After a party’s first appearance
before the court, subsequent notice of proceedings and
pleadings shall be served on that party or, if the party
has an attorney, on the attorney for the party as
provided in subrule (C), except that a summons must be
served for trial or termination hearing as provided in subrule
(B).” (Emphasis added.)

MCR 3.920(C) provides additional notice requirements for child
protective proceedings involving an Indian child. See Section 20.4.

Where a dispositional order has been entered placing a child in the
temporary custody of the court, the court may not proceed to a hearing
on termination of parental rights without issuing and serving a fresh
summons. MCL 712A.20 and In re Atkins, 237 Mich App 249, 251 (1999).
In Atkins, the children were initially placed in the temporary custody of
the court. At the adjudicatory hearing, respondent signed an “advice of
rights” form, which included a provision waiving notice of hearing and
service of process for future hearings. Respondent was not personally
served with an amended petition requesting permanent custody of the
children. Id. The Court of Appeals first noted that where a child is
initially placed in the temporary custody of the court, MCL 712A.20
requires proper issuance and service of a fresh summons before a hearing
on termination of parental rights may be held. Receipt by respondent’s
attorney of the amended petition was insufficient. The Court rejected the
argument that MCR 5.920(F)3 excused service of a fresh summons in such
cases, limiting application of that court rule to cases where the
respondent has been properly served with a summons for the permanent
custody hearing and the hearing is adjourned. Atkins, supra.

The Court of Appeals also held that respondent’s waiver of the right to
service of process and notice of hearing did not apply to the permanent
custody hearing. Although the requirements of former MCR 5.920(E)

2 See Section 5.4, below.
3 MCR 5.920 has been amended in response to the holding in the Atkins case. See current MCR 3.920(G),
quoted above.
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were met, at the time of the waiver, only a temporary custody petition
had been filed. Atkins, supra at 251-52.4

Definitions of “respondent,” “parent,” “guardian,” “juvenile
guardian,” “legal custodian,” and “nonparent adult.” “Except as
provided in MCR 3.977(B), ‘respondent’ means the parent, guardian,
legal custodian, or nonparent adult who is alleged to have committed an
offense against a child.” MCR 3.903(C)(10). The definitions of “parent,”
“guardian,” “legal custodian,” and “nonparent adult” are contained in
the court rules. Those terms are defined as follows:

 “‘Parent’ means the mother, the father as defined in MCR
3.903(A)(7), or both, of the minor. It also includes the term
‘parent’ as defined in MCR 3.002(10).” MCR 3.903(A)(18). MCR
3.002(10) defines an Indian child’s parent as “any biological
parent or parents of an Indian child or any Indian person who
has lawfully adopted an Indian child, including adoptions
under tribal law or custom. It does not include an unwed father
whose paternity has not been acknowledged or established.”

 “‘Guardian’ means a person appointed as guardian of a child
by a Michigan court pursuant to MCL 700.5204 or 700.5205, by
a court of another state under a comparable statutory
provision, or by parental or testamentary appointment as
provided in MCL 700.5202, or a juvenile guardian appointed
pursuant to MCL 712A.19 or MCL 712A.19c.” MCR
3.903(A)(11).” MCR 3.903(A)(11).

 “‘Juvenile Guardian’ means a person appointed guardian of a
child by a Michigan court pursuant to MCL 712A.19a or MCL
712A.19c. A juvenile guardianship is distinct from a
guardianship authorized under the Estates and Protected
Individuals Code.” MCR 3.903(A)(13).

 “‘Legal Custodian’ means an adult who has been given legal
custody of a minor by order of a circuit court in Michigan or a
comparable court of another state or who possesses a valid
power of attorney given pursuant to MCL 700.5103 or a
comparable statute of another state. It also includes the term
‘Indian custodian’ as defined in MCR 3.002(7).” MCR
3.903(A)(14). An “Indian custodian” is “any Indian person who
has legal custody of an Indian child under tribal law or custom
or under state law, or to whom temporary physical care,
custody, and control has been transferred by the parent of such
child.” MCR 3.002(7).

4 See Section 5.8, below, for the requirements for a valid waiver.
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 “‘Nonparent adult’ means a person who is 18 years of age or
older and who, regardless of the person’s domicile, meets all
the following criteria in relation to a child over whom the court
takes jurisdiction under this chapter:

(a) has substantial and regular contact with the child, 

(b) has a close personal relationship with the child’s parent or
with a person responsible for the child’s health or welfare,
and

(c) is not the child’s parent or a person otherwise related to
the child by blood or affinity to the third degree.” MCR
3.903(C)(6).

MCR 3.977(B) limits the definition of “respondent” for purposes of
hearings to terminate parental rights to persons with parental rights.
MCR 3.977(B) states as follows:

“(B) Definition.  When used in this rule, unless the context
otherwise indicates, “respondent” includes:

(1) the natural or adoptive mother of the child;

(2) the father of the child as defined by MCR 3.903(A)(7).

“‘Respondent’ does not include other persons to whom legal
custody has been given by court order, persons who are
acting in the place of the mother or father, or other persons
responsible for the control, care, and welfare of the child.”

Definition of “father.” MCR 3.903(A) defines “father” as follows:

“(7) ‘Father’ means:

(a) A man married to the mother at any time from a
minor’s conception to the minor’s birth, unless a court
has determined, after notice and a hearing, that the
minor was conceived or born during the marriage, but
is not the issue of the marriage;

(b) A man who legally adopts the minor;

(c) A man who by order of filiation or by judgment of
paternity is judicially determined to be the father of the
minor;

(d) A man judicially determined to have parental rights;
or
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(e) A man whose paternity is established by the
completion and filing of an acknowledgment of
parentage in accordance with the provisions of the
Acknowledgment of Parentage Act, MCL 722.1001 et
seq., or a previously applicable procedure.  For an
acknowledgment under the Acknowledgment of
Parentage Act, the man and mother must each sign the
acknowledgment of parentage before a notary public
appointed in this state.  The acknowledgment shall be
filed at either the time of birth or another time during
the child’s lifetime with the state registrar.”

When determining whether a child was conceived during wedlock,
expert testimony is not required: a judge may view the evidence in light
of his or her own experience and knowledge. Hinterman v Stine, 55 Mich
App 282, 285–86 (1974).

Presumption of legitimacy. The Michigan Supreme Court has held that
when a child is conceived or born during a marriage, a “strong, though
rebuttable, presumption of legitimacy” arises. Serafin v Serafin, 401 Mich
629, 634–36 (1977). Serafin also held that this presumption must be
rebutted by clear and convincing evidence. Id. at 636. The Court has
applied this presumption to child protective proceedings. In re CAW, 469
Mich 192, 199–200 (2003).5 In child protective proceedings, the
presumption of legitimacy is contained in MCR 3.903(A)(7)(a), which
states that a man married to a child’s mother at any time from the child’s
conception to the child’s birth is that child’s father, “unless a court has
determined, after notice and a hearing, that the minor was conceived or
born during the marriage, but is not the issue of the marriage.”
(Emphasis added.)

To rebut the presumption of legitimacy and establish that a child is not
the issue of a marriage, a court must determine that the child was “born
out of wedlock.” The Paternity Act, MCL 722.711 et seq., and the
Adoption Code, MCL 710.21 et seq., contain definitions of “child born
out of wedlock” that are similar to the operative language in MCR
3.903(A)(7)(a)’s definition of “father.” The Paternity Act defines a “child
born out of wedlock” as “a child begotten and born to a woman who was
not married from the conception to the date of birth of the child, or a
child that the court has determined to be a child born or conceived during a
marriage but not the issue of that marriage.” MCL 722.711(a) (emphasis
added). The Adoption Code defines a child “born out of wedlock” as “a
child conceived and born to a woman who was not married from the
conception to the date of birth of the child, or a child whom the court has
determined to be a child born during a marriage but not the issue of that
marriage.” MCL 710.22(h) (emphasis added).

5 See Section 5.2, below, for further discussion of CAW.
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MCR 3.903(A)(7)(e) includes in its definition of “father” a man who has
joined in a proper acknowledgement of paternity under the
Acknowledgment of Parentage Act, MCL 722.1001 et seq. That act does
not define a child “born out of wedlock.” However, the definition of
“child” is similar to the definitions provided in the Paternity Act and the
Adoption Code for a child “born out of wedlock.” The Acknowledgment
of Parentage Act defines a “child” as “a child conceived and born to a
woman who was not married at the time of conception or the date of
birth of the child, or a child that the circuit court determines was born or
conceived during a marriage but is not the issue of that marriage.” MCL
722.1002(a) (emphasis added).

Case law interpreting the Paternity and Acknowledgement of Parentage
acts has required that the determination that a child was “born out of
wedlock” occur prior to an action to determine custody, support, and
parenting time. In Girard v Wagenmaker, 437 Mich 231, 242–43 (1991), the
Michigan Supreme Court held that for a putative father to have standing
under the Paternity Act, a circuit court must have made a determination
that the child was “born out of wedlock” at the time the paternity
complaint is filed. The Court relied upon the Legislature’s use of the
present perfect tense verb phrase “has determined” in reaching its
conclusion. See also Dep’t of Social Services v Baayoun, 204 Mich App 170,
176 (1994) (DSS [now Department of Human Services] does not have
standing under the Paternity Act unless a prior court determination has
been made that a child was “born out of wedlock”), and Aichele v Hodge,
259 Mich App 146, 152–56 (2003) (under the Acknowledgement of
Parentage Act, there must be a court determination that a child is “born
out of wedlock” before the mother and biological father may file an
affidavit of parentage). But see Id. at 172 (Cooper, PJ, dissenting) (because
the Acknowledgement of Parentage Act uses the present tense verb
“determines” when describing when a finding must be made that a child
was “born out of wedlock,” cases under that act should not fall under the
rule in Girard, supra).

A putative father lacks standing to seek paternity under the Paternity Act
where “there [is] no paternity determination made in legal proceedings
involving [the husband and wife] that establishe[s that the husband is]
not the father of the child[.]” Pecoraro v Rostagno-Wallat, ___ Mich App
___, ___ (2011) (a New York order of filiation determining that the child
was not an issue of the marriage and the putative father was the child’s
biological father did not constitute a prior court determination that the
child was not the issue of the defendants’ marriage because the legal
father could not be forced to participate in the proceedings, and
therefore, they did not “settle the controversy between the mother and
the legal father” as required to satisfy the Michigan Paternity Act)
(citation omitted).6 
Michigan Judicial Institute © 2011 Page 5-9



Section 5.2 Child Protective Proceedings Benchbook—Third Edition
A divorce judgment or amended divorce judgment may constitute a
prior court determination that a child was not the issue of a marriage.
Afshar v Zamarron, 209 Mich App 86, 92 (1995), and Opland v Kiesgan, 234
Mich App 352, 358–59 (1999).

5.2 Establishing Paternity

Procedure for establishing paternity in a child protective proceeding.
MCR 3.921(C) contains the procedures for notifying a “putative father”
and determining whether the “putative father” is entitled to any rights
regarding the child. “‘Putative father’ means a man who is alleged to be
the biological father of a child who has no father as defined in MCR
3.903(A)(7).” MCR 3.903(A)(24). MCR 3.921(D) states as follows:

“(D) Putative Fathers. If, at any time during the pendency of a
proceeding, the court determines that the minor has no father
as defined in MCR 3.903(A)(7), the court may, in its
discretion, take appropriate action as described in this
subrule.

“(1) The court may take initial testimony on the
tentative identity and address of the natural father. If
the court finds probable cause to believe that an
identifiable person is the natural father of the minor, the
court shall direct that notice be served on that person in
any manner reasonably calculated to provide notice to
the putative father, including publication if his
whereabouts remain unknown after diligent inquiry.
Any notice by publication must not include the name of
the putative father. If the court finds that the identity of
the natural father is unknown, the court must direct that
the unknown father be given notice by publication. The
notice must include the following information:

(a) if known, the name of the child, the name of the
child’s mother, and the date and place of birth of
the child;

(b) that a petition has been filed with the court;

6 “[B]ecause the New York court concluded that it lacked personal jurisdiction over [the husband], a
necessary party to the paternity proceedings, [the Court of Appeals] h[e]ld that the Full Faith and Credit
Clause of the United States Constitution d[id] not require [the Michigan courts] to give effect to the New
York order of filiation.” Pecoraro, ___ Mich App at ___.
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(c) the time and place of hearing at which the
natural father is to appear to express his interest, if
any, in the minor; and

(d) a statement that failure to attend the hearing
will constitute a denial of interest in the minor, a
waiver of notice for all subsequent hearings, a
waiver of a right to appointment of an attorney,
and could result in termination of any parental
rights.

“(2) After notice to the putative father as provided in
subrule (C)(1), the court may conduct a hearing and
determine, as appropriate, that:

(a) the putative father has been served in a manner
that the court finds to be reasonably calculated to
provide notice to the putative father. 

(b) a preponderance of the evidence establishes
that the putative father is the natural father of the
minor and justice requires that he be allowed 14
days to establish his relationship according to
MCR 3.903(A)(7).   The court may extend the time
for good cause shown.

(c) there is probable cause to believe that another
identifiable person is the natural father of the
minor. If so, the court shall proceed with respect to
the other person in accord with subrule (D).

(d) after diligent inquiry, the identity of the natural
father cannot be determined. If so, the court may
proceed without further notice and without
appointing an attorney for the unidentified person.

“(3) The court may find that the natural father waives
all rights to further notice, including the right to notice
of termination of parental rights, and the right to an
attorney if

(a) he fails to appear after proper notice, or

(b) he appears, but fails to establish paternity
within the time set by the court.”

Note: SCAO Form JC 04 (petition) allows for
identification of the father as a putative
father. The best practice is to begin steps to
identify the biological father as early in the
proceedings as possible. See “Absent Parent
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Protocol: Identifying, Locating, and Notifying
Noncustodial Parents in Child Protective
Proceedings,” at http://courts.michigan.gov/
scao/resources/standards/APP.pdf.

The court does not have to allow a putative father to perfect paternity
outside of the 14 day period7 nor must it require an agency to provide
services to a putative father who establishes his paternity 17 months after
he was ordered to do so. In re LE, 278 Mich App 1, 21 (2008). In In re LE,
the putative father failed to perfect paternity within the 14 day period
established in MCR 3.921(C)(2)(b), and the case proceeded without his
participation for 17 months. After the trial court permitted the putative
father to perfect paternity, the court terminated his parental rights.
Affirming the trial court, the Court of Appeals explained:

“The provisions of the court rule are clear. The court was not
required to allow father to perfect paternity beyond the 14
day period, unless good cause for the delay was shown. Until
August 21, 2006, when he perfected paternity, father was
only a putative father, and the agency never had the goal of
‘reunifying’ [the child] with him. We find no provision of law
requiring the agency to begin to provide him with services 17
months after he was instructed to perfect paternity, when he
finally chose to participate in these proceedings.” In re LE,
supra at 21. 

The Michigan Supreme Court has held that the Michigan Court Rules do
not permit a biological father to participate in a child protective
proceeding where a legal father exists. In re KH, 469 Mich 621, 636 (2004),
overruling In re Montgomery, 185 Mich App 341 (1990). In KH, the DHS
filed a petition to terminate the parental rights of Tina and Richard
Jefferson to four children. During a bench trial, the parties testified that
Tina and Richard were legally married during each child’s conception
and birth and were still married at the time of trial. Based on DNA test
results admitted at trial, the referee determined that another man,
Lagrone, was the biological father of three of the children. Lagrone then
filed a motion seeking a ruling that Richard Jefferson was not the father
of the three children. Tina Jefferson objected to the motion, arguing that
as a putative father Lagrone did not have standing to establish paternity
in a child protective proceeding. The trial court granted Lagrone’s motion
to establish paternity. The children’s lawyer-guardian ad litem appealed.
KH, supra at 625–27.

MCR 5.921(D)8 permitted a putative father to be identified and given
notice of court hearings only where the minor child had no father.

7 The Court may extend the 14 day period for good cause. MCR 3.921(D)(2)(b).
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Therefore, if a father already existed pursuant to MCR 5.903(A)(4), a
putative father could not be identified or given notice. KH, supra at 630. 

Because Tina and Richard were legally married at the time of each
minor’s conception and birth, the children had a legal father and no other
man could be identified as a putative father unless the minors were
determined to be “born out of wedlock.” MCR 5.903(A)(1)9 defined a
“child born out of wedlock” as a child “conceived and born to a woman
who is unmarried from the conception to the birth of the child, or a child
determined by judicial notice or otherwise to have been conceived or
born during a marriage but who is not the issue of that marriage.”

Lagrone argued that the three children were judicially determined to be
“born out of wedlock” when the referee determined that Lagrone was the
biological father of the children. The Court looked to the Paternity Act as
the legislatively provided mechanism for establishing paternity. The
Court concluded:

“[A] determination that a child is born out of wedlock must
be made by the court before a biological father may be
identified in a child protective proceeding.

“Under either version of the court rule, MCR 5.921(D) or
MCR 3.921([D]), a prior out-of-wedlock determination does
not confer any type of standing on a putative father. Rather,
the rules give the trial court the discretion to provide notice
to a putative father, and permit him to establish that he is the
biological father by a preponderance of the evidence. Once
proved, the biological father is provided fourteen days to
establish a legally recognized paternal relationship.

“Nothing in the prior or amended court rules permits a paternity
determination to be made in the midst of a child protective
proceeding. Rather, once a putative father is identified in
accordance with the court rules, the impetus is clearly placed
on the putative father to secure his legal relationship with the
child as provided by law. If the legal relationship is not
established, a biological father may not be named as a
respondent on a termination petition, the genetic relationship
notwithstanding.” [Emphasis added.] KH, supra at 633–34.

In KH, the record contained evidence that the presumption of legitimacy
had been rebutted. During the course of the proceedings, Tina and

8 Now MCR 3.921(D). Although KH was decided under the court rules in effect prior to May 1, 2003, the
Court notes that the analysis and outcome of the case are the same under the current court rules. KH,
supra at 624, n 1.
9 The definition of “child born out of wedlock” was incorporated into the definition of “father” in MCR
3.903(A)(7)(a).
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Richard Jefferson testified that Richard was not the children’s father.
Richard also testified that he did not wish to participate in the
proceedings, which, the Court concluded, could reasonably be construed
as an indication that Richard was prepared to renounce the benefit
afforded to him by the presumption of legitimacy and to not claim the
children as his own. KH, supra at 636–37. However, since the trial court
did not make a finding on whether the presumption of legitimacy was
rebutted, the Court remanded to the trial court for such a determination.
The Court concluded:

“If Mr. Lagrone had been . . . identified[ as a putative father],
and elected to establish paternity as permitted by MCR
5.921(D)(2)(b), the out-of-wedlock determination made in the
child protective proceeding could serve as the prior
determination needed to pursue a claim under the Paternity
Act. Girard [v Wagenmaker, 437 Mich 231 (1991)].

“Accordingly, this case is remanded to the trial court for such
a determination. If the court finds that the presumption of
legitimacy was rebutted by clear and convincing evidence
from either parent that the children are not the issue of the
marriage, the court may take further action in accordance
with MCR 5.921(D).” KH, supra at 637.

A putative father lacks standing to seek paternity under the Paternity Act
where “there [is] no paternity determination made in legal proceedings
involving [the husband and wife] that establishe[s that the husband is]
not the father of the child[.]” Pecoraro v Rostagno-Wallat, ___ Mich App
___, ___ (2011) (a New York order of filiation determining that the child
was not an issue of the marriage and the putative father was the child’s
biological father did not constitute a prior court determination that the
child was not the issue of the defendants’ marriage because the legal
father could not be forced to participate in the proceedings, and
therefore, they did not “settle the controversy between the mother and
the legal father” as required to satisfy the Michigan Paternity Act)
(citation omitted).10 

In In re CAW, 469 Mich 192 (2003), the Michigan Supreme Court reversed
the Court of Appeals’ decision that a putative father has standing to
intervene in a child protective proceeding under the Juvenile Code where
the child involved has a legal father. In re CAW involved a married
couple, Deborah Weber and Robert Rivard, and their children. In July
1998, a petition alleging abuse and neglect was filed pursuant to MCL

10 “[B]ecause the New York court concluded that it lacked personal jurisdiction over [the husband], a
necessary party to the paternity proceedings, [the Court of Appeals] h[e]ld that the Full Faith and Credit
Clause of the United States Constitution d[id] not require [the Michigan courts] to give effect to the New
York order of filiation.” Pecoraro, ___ Mich App at ___.
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712A.2(b). The petition stated that Rivard was the legal father of the
children but might not be the biological father of “any or all of the
children.” The petition also indicated that Larry Heier was the biological
father of one of Weber and Rivard’s children, CAW. The trial court
published a notice of hearing to Heier, but he did not attend any
hearings. Later Rivard and Weber indicated that Rivard was the father of
all of the children. The trial court then deleted all references to Heier
contained in the petition. In November 2000, Weber and Rivard’s
parental rights to CAW were terminated. Heier then filed a motion in the
trial court seeking to intervene in the child protective proceedings. Heier
alleged that he was the biological father and had standing on that basis.
The lower court denied Heier’s motion. CAW, supra at 195–96. The Court
of Appeals reversed. 

The Supreme Court held that Heier did not have standing to intervene in
the child protective proceedings. Id. at 199. The Court indicated that
intervention in such a proceeding is controlled by MCR 5.921(D),11 which
provided, in part, that a putative father is entitled to participate only
“[i]f, at any time during the pendency of a proceeding, the court
determines that the minor has no father as defined in MCR 5.903(A)(4). . .
.” MCR 5.903(A)(4) defined a “father” as “a man married to the mother at
any time from a minor’s conception to the minor’s birth unless the minor
is determined to be a child born out of wedlock . . . .” MCR 5.903(A)(1)
defined a “child born out of wedlock” as a child conceived and born to a
woman who is unmarried from the conception to the birth of the child, or
a child determined by judicial notice or otherwise to have been conceived
or born during a marriage but who is not the issue of the marriage.
Because Weber and Rivard were married during the gestation period,
CAW was not “born out of wedlock.” No finding had ever been made
that CAW was not the issue of the marriage, and the termination of
Rivard’s parental rights was not a determination that CAW was not the
issue of the marriage. Therefore, the requirements of MCR 5.903 were not
met, and Heier did not have standing. The Court also stated the
following regarding the policy underlying the applicable rules:

“Finally, in the Court of Appeals opinion, as well as the dissent, there is
much angst about the perceived unfairness of not allowing Heier the
opportunity to establish paternity. We are more comfortable with the law
as currently written. There is much that benefits society and, in
particular, the children of our state, by a legal regime that presumes the
legitimacy of children born during a marriage. See Serafin v Serafin, 401
Mich 629, 636; 258 NW2d 461 (1977). It is likely that these values, rather
than failure to consider the plight of putative fathers who wish to invade
marriages to assert paternity claims, motivated the drafters of the rules
and statutes under consideration.” CAW, supra at 199–200.

11 MCR 5.921 was amended effective May 1, 2003. See MCR 3.921(D), quoted above.
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Putative fathers must establish paternity before being entitled to
notice of proceedings. In In re Gillespie, 197 Mich App 440, 444–46 (1992),
a putative father, who was in prison during the course of the
proceedings, was not personally served with a summons and a copy of
the petition prior to the termination hearing. He was served only with a
notice of hearing by ordinary mail prior to the adjudicative hearing. After
two review hearings at which respondent was represented by counsel,
termination was requested, and service was attempted by publication
because the putative father’s whereabouts were unknown. The trial court
determined that the putative father was the child’s natural father and
terminated his parental rights on grounds of abandonment and failure to
provide proper care or custody. The Court of Appeals found that the
procedure used in this case failed to establish jurisdiction over the
putative father, but that reversal was not required because the putative
father had failed to establish that he was the child’s natural father as
required by former MCR 5.903 and 5.921.

Federal constitutional rights of unwed fathers who have established
relationship with child. If an unwed father’s paternity has been
established or is uncontested and he has a “substantial” relationship with
his child, he has a right to notice and a hearing on his fitness as a parent.
In Lehr v Robertson, 463 US 248, 261–62 (1983), and Caban v Mohammed, 441
US 380, 392 (1979), the United States Supreme Court concluded that an
unmarried biological father who has established a “substantial”
relationship with his child has a protected liberty interest. See also
Michael H v Gerald D, 491 US 110, 142–43 (1989) (Brennan, J, dissenting). A
“substantial parent-child relationship” exists “when an unwed father
demonstrates a full commitment to the responsibilities of parenthood by
‘coming forward to participate in the rearing of his child.’” Id., 491 US at
143 (citations omitted). See also MCL 710.39(1)–(2), which provide that
under the Adoption Code, a putative father who has “established a
custodial relationship” with the child or “provided substantial and
regular support or care” to the mother or child may only have his rights
terminated pursuant to a step-parent adoption or the Juvenile Code, and
In re Barlow, 404 Mich 216, 229 (1978).

In Stanley v Illinois, 405 US 645 (1972), Joan and Peter Stanley were the
parents to three children. They lived together intermittently for 18 years
but never married. When Joan Stanley died, the state of Illinois removed
the three children from Peter Stanley’s care without a hearing. Illinois law
provided that the children of unwed fathers would become wards of the
State upon their mother’s death. The law presumed that unwed fathers
were unfit parents. Illinois law contained no such presumption for
unwed mothers. Stanley appealed the court’s decision to remove the
children and place them with guardians. Stanley claimed that his due
process rights were violated because he was entitled to a hearing on his
fitness as a parent before his children were removed from his care.
Stanley also claimed that he was denied equal protection of the law
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because all parents, except unwed fathers, are afforded a hearing before
the custody of their children can be challenged.

The United States Supreme Court held:

“We conclude that, as a matter of due process of law, Stanley
was entitled to a hearing on his fitness as a parent before his
children were taken from him and that, by denying him a
hearing and extending it to all other parents whose custody
of their children is challenged, the State denied Stanley the
equal protection of the laws guaranteed by the Fourteenth
Amendment.” 405 US at 649.

The Court indicated that the integrity of the family unit has found
protection in the Due Process Clause of the 14th Amendment, the Equal
Protection Clause of the 14th Amendment, and the Ninth Amendment in
cases such as Meyer v Nebraska, 262 US 390 (1923), Skinner v Oklahoma, 316
US 535 (1942), and Griswold v Connecticut, 381 US 479 (1965). 405 US at
651. The Court found that the state of Illinois was barred, as a matter of
both due process and equal protection, from taking custody of the
children of an unwed father, absent a hearing and a particularized
finding that the father was an unfit parent. The court recognized a
father’s “cognizable and substantial” interest in the “companionship,
care, custody, and management” of his children. 405 US at 651-52. The
court also recognized the State’s interest in caring for children, but
indicated that that interest is “de minimis” if the father is a fit parent. 405
US at 657-58. Accordingly, the Court reversed the lower court’s decision
and remanded for further proceedings.

Putative fathers have no protected liberty interest under the state
constitution. In In re CAW (On Remand), 259 Mich App 181 (2003), the
Court of Appeals held that denying a putative father standing to
intervene in a child protective proceeding  does not violate due process
guarantees. The Court of Appeals relied on previous cases dealing with
due process rights under the Michigan Constitution. In Hauser v Reilly,
212 Mich App 184 (1995), the Court of Appeals found in Michigan’s
constitution a protected liberty interest. The Court in Hauser, supra at 188,
stated:

“We agree with the reasoning of Justice Brennan in Michael H.
Following that analysis, if plaintiff in this case had an
established relationship with his child, we would hold that
he had a protected liberty interest in that relationship that
entitled him to due process of law. However, because
plaintiff has no such relationship, we hold that the Paternity
Act did not deny him his right to due process.”
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However, in McHone v Sosnowski, 239 Mich App 674, 679–80 (2000), the
Court of Appeals concluded that its statement in Hauser was dicta and
refused to follow it. In CAW (On Remand), supra at 185, the Court of
Appeals concluded that even if it followed Hauser, the putative father in
CAW had no protected liberty interest because he failed to establish a
substantial relationship with the child.

Notice requirements under the Safe Delivery of Newborns Law. After a
newborn child is surrendered to an emergency service provider or
hospital, the child may be placed in the protective custody of a child
placing agency. If the agency has complied with MCL 712.7(f), then the
notice under that section is the notice to the newborn’s parents12 required
by MCL 712A.19b. MCL 712.7(f) requires the agency to make reasonable
efforts to identify, locate, and provide notice of the surrender of the
newborn to the nonsurrendering parent. The agency also must file a
written report with the court that issued the order placing the child
stating the efforts the agency made to identify and locate the
nonsurrendering parent and the results of those efforts. If the identity
and address of the nonsurrendering parent are unknown, MCL 712.7(f)
requires the agency to publish notice of the newborn’s surrender in a
newspaper of general circulation in the county where the newborn was
surrendered. A parent who surrenders a newborn and does not file a
petition for custody under MCL 712.10 is presumed to have knowingly
released his or her parental rights to the newborn. MCL 712.17(1).

No parental request for custody. If a petition for custody is not filed
under MCL 712.10, the child placing agency shall petition the court for
termination of parental rights under MCL 712A.19b. If the agency has
complied with MCL 712.7(f), the notice under that section is the notice to
the newborn’s parents required by MCL 712A.19b. MCL 712.7(f) requires
the agency, within 28 days, to make reasonable efforts to identify, locate,
and provide notice of the surrender of the newborn to the
nonsurrendering parent. The agency must file a written report stating the
efforts made in attempting to identify and locate the nonsurrendering
parent and the results of those efforts. If the identity and address of the
nonsurrendering parent are unknown, MCL 712.7(f) requires the agency
to publish notice of the newborn’s surrender in a newspaper in the
county where the newborn was surrendered.

No petition filed within 28 days of surrender or notice of surrender.
The child placing agency with authority to place the newborn must file a
petition to determine whether the surrendering parent’s release will be
accepted and his or her parental rights terminated if the surrendering
parent does not file a petition for custody of the newborn within 28 days
of the surrender. MCL 712.17(2) states:

12 “Parent” is not defined in the Safe Delivery of Newborns Law.
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“If the surrendering parent has not filed a petition for
custody of the newborn within 28 days of the surrender, the
child placing agency with authority to place the newborn
shall immediately file a petition with the court to determine
whether the release shall be accepted and whether the court
shall enter an order terminating the rights of the
surrendering parent.”

If the nonsurrendering parent does not file a petition for custody within
28 days of the notice of surrender, the child placing agency must file a
petition with the court to determine whether the nonsurrendering
parent’s parental rights will be terminated. According to MCL 712.17(3):

“If the nonsurrendering parent has not filed a petition for
custody of the newborn within 28 days of notice of surrender
of a newborn under [MCL 712.10], the child placing agency
with authority to place the newborn shall immediately file a
petition with the court to determine whether the court shall
enter an order terminating the rights of the nonsurrendering
parent.”

Hearing must be held within 14 days of child placing agency’s petition.
Within 14 days of receiving the child placing agency’s petition to
determine whether the surrendering or nonsurrendering parent’s
parental rights will be terminated, the court must schedule a hearing and
determine whether a preponderance of the evidence supports
termination of parental rights. MCL 712.17(4)-(5) state:

“(4) The court shall schedule a hearing on the petition from
the child placing agency within 14 days of receipt of that
petition. At the hearing, the child placing agency shall
present evidence that demonstrates that the surrendering
parent released the newborn and that demonstrates the
efforts made by the child placing agency to identify, locate,
and provide notice to the nonsurrendering parent.

“(5) If the court finds by a preponderance of the evidence that
the surrendering parent has knowingly released his or her
rights to the child and that reasonable efforts were made to
locate the nonsurrendering parent and a custody action has
not been filed, the court shall enter an order terminating
parental rights of the surrendering parent and the
nonsurrendering parent under [the Safe Delivery of
Newborns law].”

Placement of child with putative father’s parent. Effective December 28,
2004, 2004 PA 475 amended MCL 712A.13a to allow a court to place a
child with a putative father’s parent prior to disposition.13 MCL
712A.13a(1)(j) states, in part:
Michigan Judicial Institute © 2011 Page 5-19



Section 5.3 Child Protective Proceedings Benchbook—Third Edition
“A child may be placed with the parent of a man whom the
court has found probable cause to believe is the putative
father if there is no man with legally established rights to the
child. A placement with the parent of a putative father under
this subdivision is not to be construed as a finding of
paternity or to confer legal standing on the putative
father . . . .”

5.3 Issuance and Service of Summons

A. Contents of Summons

MCR 3.920(B)(3)(a)–(d) specify the required content of a
summons.14 That rule states as follows:

“The summons must direct the person to whom it is
addressed to appear at a time and place specified by the
court and must:

(a) identify the nature of the hearing;

(b) explain the right to an attorney and the right to
a trial by a judge or jury, including, where
appropriate, that there is no right to a jury at a
termination hearing;

(c) if the summons is for a child protective
proceeding, include a prominent notice that the
hearings could result in termination of parental
rights; and

(d) have a copy of the petition attached.”

B. Manner of Service of Summons

The petitioner is “charged with providing that service of process is
accomplished in accordance with the court rules.” In re Adair, 191
Mich App 710, 715 (1991). See also MCL 712A.13 (judge may
designate peace officer or suitable person to serve summons, notice,
or court orders).

MCR 3.920(B)(4)(a)–(d) discuss the manner of service:

“(4) Manner of Serving Summons.

13 The court may also order such a placement as a disposition. See Section 13.9(B).
14 See SCAO Form JC 21, which contains the required notices.
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“(a) Except as provided in subrule (B)(4)(b), a
summons required under subrule (B)(2) must be
served by delivering the summons to the party
personally.

“(b) If the court finds, on the basis of testimony or a
motion and affidavit, that personal service of the
summons is impracticable or cannot be achieved,
the court may by ex parte order direct that it be
served in any manner reasonably calculated to
give notice of the proceedings and an opportunity
to be heard, including publication.

“(c) If personal service of a summons is not
required, the court may direct that it be served in a
manner reasonably calculated to provide notice.”

MCL 712A.13 also contains directives regarding the manner of
service:

“Service of summons may be made anywhere in the
state personally by the delivery of true copies thereof to
the persons summoned: Provided, That if the judge is
satisfied that it is impracticable to serve personally such
summons or the notice provided for in the preceding
section, he may order service by registered mail
addressed to their last known addresses, or by
publication thereof, or both, as he may direct.”

In In re Mayfield, 198 Mich App 226, 232–33 (1993), the Court of
Appeals first noted that violations of the statutory notice provisions
constitute jurisdictional defects, while violation of court rule
requirements do not, as the jurisdiction of the “juvenile court” may
be established by reference to statute and may not be expanded by
court rule. Noncustodial parents must receive proper notice. MCL
712A.13 provides for alternative methods of service sufficient to
confer jurisdiction in child protective proceedings. The record in
Mayfield established that the trial court mailed notice of the
adjudicative hearing and a copy of the petition, and notice of the
dispositional hearing, to the putative father’s last-known address.
Although these notices were returned marked “no such address,”
the Court of Appeals held that the trial court satisfied requirements
for substituted service under MCL 712A.13. The court had subject
matter jurisdiction of the proceeding and jurisdiction over the
respondent-mother (who had been personally served with a
summons prior to trial). Therefore, the trial court’s orders were not
void.
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In In re Zaherniak, 262 Mich App 560 (2004), the Court of Appeals
discussed an apparent conflict between MCR 3.920 and MCL
712A.13. MCR 3.920(B)(4)(b) provides that the court may find “on
the basis of testimony or a motion and affidavit” that personal
service cannot be made, and the court may then order substitute
service. MCL 712A.13 also provides for substitute service; however,
MCL 712A.13 does not require the court to make its findings based
upon testimony or an affidavit. In Zaherniak, the petitioner was
unable to personally serve the respondent with notice of the hearing
on termination of parental rights. At a hearing in the respondent’s
absence, the trial court suggested that the petitioner file an affidavit
of diligent effort, and the court would order service by publication.
The petitioner filed a motion for alternate service without a proper
affidavit. The court did not take any testimony regarding the
motion before issuing its order for service by publication. After
publication, termination proceedings were held and the
respondent’s parental rights were terminated. The respondent
appealed, claiming that the court improperly allowed service by
publication and therefore lacked jurisdiction over her. The
respondent argued that the petitioner’s motion was defective
because it failed to specify facts to support an order for substitute
service.

The Court of Appeals held that MCL 712A.13, not MCR 3.920,
controls the determination of whether a court has established
jurisdiction over a respondent:

“We believe that MCL 712A.13 reflects our Legislature’s
policy considerations concerning the necessary
requirements for obtaining jurisdiction over a parent or
guardian of a juvenile. Because the issue of service is a
jurisdictional one, the statutory provision governs. The
plain language of the statute contains no specific
requirements concerning what types of evidence a court
must consider in determining whether substitute
service is indicated, or the form in which the evidence
must be received. By its silence, MCL 712A.13 permits a
court to evaluate evidence other than testimony or a
motion and affidavit when determining whether notice
can be made by substituted service. We believe that the
recently amended court rule requirements now found in
MCR 3.920(B)(4)(b) are restrictions affecting jurisdiction
in matters that are usually time-sensitive and for which
the Legislature’s policy is to seek prompt resolution for
the sake of the juvenile involved, and as such conflict
with MCL 712A.13. Therefore, the statute prevails.”
Zaherniak, supra at 568.
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The Court of Appeals concluded that the trial court did not err in
relying upon the petitioner’s motion for alternate service and
documents in the court file regarding previous failures to serve the
respondent.

In In re Adair, 191 Mich App 710 (1991), respondent-mother’s
whereabouts were unknown, but a caseworker and respondent’s
attorney believed that she was incarcerated in Virginia or West
Virginia. Prior to the court entering adjudicative and dispositional
orders, substituted service by registered mail and publication was
attempted. The Court of Appeals reversed the trial court’s orders,
holding that the court erred by ordering notice by publication
before determining if DSS had made reasonable efforts to locate her
and attempt service by registered mail. Although personal service
on respondent was impracticable, it was error to allow publication
notice without first making reasonable efforts to locate the
respondent. Id. at 714. The Court noted that notifying the
respondent, in addition to establishing jurisdiction over her, allows
for another possible placement for the child involved. The Court
added:

“Although the court rules do not indicate what party
has the burden in attempting to locate a parent, we do
not believe the responsibility should be any different
than that provided in civil matters. The DSS, as the
petitioning party, is charged with providing that service
of process is accomplished in accordance with the court
rules. While others may be required to assist in locating
a respondent if they possess special information, the
burden should not fall solely on court-appointed
counsel, as apparently happened in this case.” Id. at
714–15.

Motions for substituted service must show that personal service of
process can not reasonably be made, and that the substituted
method of service is the best method available to provide notice. A
motion for substituted service should contain sufficient facts to
allow the court to determine what specific efforts were made to
serve process and why the substituted method should be used.
Krueger v Williams, 410 Mich 144, 167–70 (1981).

C. Time Requirements for Service of Summons

MCR 3.920(B)(5)(a)–(c) set forth the following time requirements for
serving a summons:

“(5) Time of Service.

“(a) A summons shall be personally served at least:
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(i) 14 days before hearing on a petition that
seeks to terminate parental rights or a
permanency planning hearing,

(ii) 7 days before trial or a child protective
dispositional review hearing, or

(iii) 3 days before any other hearing.

“(b) If the summons is served by registered mail, it
must be sent at least 7 days earlier than subrule (a)
requires for personal service of a summons if the
party to be served resides in Michigan, or 14 days
earlier than required by subrule (a) if the party to
be served resides outside Michigan.

“(c) If service is by publication, the published
notice must appear in a newspaper in the county
where the party resides, if known, and if not, in the
county where the action is pending. The published
notice need not include the petition itself. The
notice must be published at least once 21 days
before a hearing specified in subrule (a)(i), 14 days
before trial or a hearing specified in subrule (a)(ii),
or 7 days before any other hearing.”

Note: Sufficient “lead time” for the
publication of notices in newspapers should
be considered. Depending upon the county, a
newspaper may require as much as two
weeks’ “lead in” prior to publication.

MCL 712A.13 also contains certain time requirements for service of
process, which differ from those contained in the court rule:

“It shall be sufficient to confer jurisdiction if (1) personal
service is effected at least 72 hours before the date of
hearing; (2) registered mail is mailed at least 5 days
before the date of hearing if within the state or 14 days if
outside of the state; (3) publication is made once in some
newspaper printed and circulated in the county in
which said court is located at least one week before the
time fixed in the summons or notice for the hearing.”
(Emphasis added.)

D. Subsequent Notices After a Failure to Appear

When persons whose whereabouts are unknown fail to appear in
response to notice by publication or otherwise, the court need not
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give further notice by publication of subsequent hearings except a
hearing on the termination of parental rights. MCR 3.921(E).

5.4 Notice of Hearings in Child Protective Proceedings

General requirements. MCR 3.920(D)(1) contains the general
requirements for providing notice of hearings in child protective
proceedings. That rule states as follows:

“(D) Notice of Hearing.

“(1) General.  Notice of a hearing must be given in
writing or on the record at least 7 days before the
hearing except as provided in subrules (D)(2) and
(D)(3), or as otherwise provided in the rules.”

Preliminary hearings and emergency removal hearings. Notice of a
preliminary hearing or an emergency removal hearing must be given to
the parent of the child as soon as the hearing is scheduled. MCR
3.920(D)(2)(b) states as follows:

“(b) When a child is placed outside the home, notice of the
preliminary hearing or an emergency removal hearing under
MCR 3.974(B)(3) must be given to the parent of the child as
soon as the hearing is scheduled.  The notice may be in
person, in writing, on the record, or by telephone.”

Note: Notice of a preliminary hearing is often given to a
respondent custodial parent orally by a Children’s
Protective Services Worker investigating alleged abuse
or neglect of a child. Noncustodial parents may be given
notice via telephone if they can be contacted.
Notification of a noncustodial parent often occurs
before the first hearing after authorization of the
petition, not at the preliminary hearing, because the
petition, which may contain the name and address of
the noncustodial parent, is not available until the start of
the preliminary hearing.

Initial disposition hearings and review hearings. MCR 3.973(B), which
governs notice of initial disposition hearings, states as follows:

“(B) Notice.  Unless the dispositional hearing is held
immediately after the trial, notice of hearing may be given by
scheduling it on the record in the presence of the parties or in
accordance with MCR 3.920.”

MCR 3.975(B), which governs notice of dispositional review hearings,
requires written notice of hearing. That rule states as follows:
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“(B) Notice. The court shall ensure that written notice of a
dispositional review hearing is given to the appropriate
persons in accordance with MCR[] 3.920 and MCR
3.921(B)(2). The notice must inform the parties of their
opportunity to participate in the hearing and that any
information they wish to provide should be submitted in
advance to the court, the agency, the lawyer-guardian ad
litem for the child, or an attorney for one of the parties.”

Permanency planning hearings and hearings on termination of
parental rights. MCR 3.920(D)(3) contains the requirements for
permanency planning hearings and hearings on termination of parental
rights. That rule states as follows:

“(3) Permanency Planning Hearing; Termination
Proceedings.

“(a) Notice of a permanency planning hearing must be
given in writing at least 14 days before the hearing.

“(b) Notice of a hearing on a petition requesting
termination of parental rights in a child protective
proceeding must be given in writing at least 14 days
before the hearing.”

MCR 3.976(C) states:

“(C) Notice. The parties entitled to participate in a
permanency planning hearing include the: 

(1) parents of the child, if the parent’s parental rights
have not been terminated, 

(2) child, if the child is of an appropriate age to
participate, 

(3) guardian,

(4) legal custodian,

(5) foster parents, 

(6) preadoptive parents, 

(7) relative caregivers, and

(8) if the child is an Indian child, the Indian child’s tribe. 

“Written notice of a permanency planning hearing must be
given as provided in MCR 3.920 and MCR 3.921(B)(2). The
notice must include a brief statement of the purpose of the
hearing, and must include a notice that the hearing may
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result in further proceedings to terminate parental rights.
The notice must inform the parties of their opportunity to
participate in the hearing and that any information they wish
to provide should be submitted in advance to the court, the
agency, the lawyer-guardian ad litem for the child, or an
attorney for one of the parties.”

MCR 3.977(C), governing termination of parental rights, states:

“(C) Notice; Priority. 

(1) Notice must be given as provided in MCR 3.920 and
MCR 3.921(B)(3).

(2) Hearings on petitions seeking termination of
parental rights shall be given the highest possible
priority consistent with the orderly conduct of the
court’s caseload.”

Post-termination of parental rights review hearing. MCR 3.978(B) states
as follows:

“(B) Notice; Right to be Heard.  The foster parents (if any) of a
child and any preadoptive parents or relative providing care
to the child must be provided with notice of and an
opportunity to be heard at each hearing.”

For children in “permanent foster family agreements” or relative
placements intended to be permanent under MCL 712A.19(4), the notice
provisions of MCL 712A.19(5) apply.15

Party’s failure to appear in response to notice of hearing. MCR
3.920(D)(4) addresses a party’s failure to appear in response to a notice of
hearing:

“(4) Failure to Appear.  When a party fails to appear in
response to a notice of hearing, the court may order the
party’s appearance by summons or subpoena.”

5.5 Persons Entitled to Notice of Hearings

MCR 3.921(B)(1) lists the persons entitled to notice of hearings in child
protective proceedings. That rule also contains exceptions for
dispositional review hearings, permanency planning hearings, and
hearings on termination of parental rights. MCR 3.921(B)(1) states as
follows:

15 See Section 5.5, below.
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“(B) Protective Proceedings.

“(1) General.  In a child protective proceeding, except as
provided in subrules (B)(2) and (3), the court shall
ensure that the following persons are notified of each
hearing:

(a) the respondent,

(b) the attorney for the respondent,

(c) the lawyer-guardian ad litem for the child,

(d) subject to subrule (C),16 the parents,  guardian,
or legal custodian, if any, other than the
respondent,

(e) the petitioner,

(f) a party’s guardian ad litem appointed pursuant
to these rules,

“(g) the foster parents, preadoptive parents, and
relative caregivers of a child in foster care under
the responsibility of the state, and

“(h) in accordance with the notice provisions of
MCR 3.905, if the child is an Indian child:

(i) the child’s tribe and, if the tribe is
unknown, the Secretary of the Interior, and

(ii) the child’s parents or Indian custodian,
and if unknown, the Secretary of the Interior,
and17

“(i) any other person the court may direct to be
notified.”

Note: When the DHS receives notice of a
court hearing, the DHS must provide timely
notice to the affected child’s foster parents,
preadoptive parents, and relative care
providers of the date, time, and location of
each hearing. The State Court Administrative
Office recommends that the court ensure
compliance with MCR 3.921(B)(1)(g) by

16 MCR 3.921(D) deals with establishing paternity in child protective proceedings. See Section 5.2, above.
17 See Section 20.4 for additional information on notice of proceedings to the Indian child’s parent and
tribe or Secretary of the Interior.
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inquiring on the record whether the DHS has
provided notice of the hearing to the care
providers, and if notice has not yet been
provided to the care providers, the SCAO
recommends that the court remind the DHS
representative that, pursuant to the
Memorandum of Understanding, the DHS is
responsible for providing notice.

Reasonable efforts were not made and the trial court wrongly terminated
a noncustodial parent’s parental rights where “the state deprived
respondent of even minimal due process by failing to adequately notify
him of proceedings affecting his parental rights and then terminating his
rights on the basis of his lack of participation without attempting to
remedy the failure of notice.” In re Rood, 483 Mich 73, 118 (2009).

Dispositional review hearings and permanency planning hearings.
MCR 3.921(B)(2) lists the persons who must be notified of dispositional
review hearings and permanency planning hearings:

“(2) Dispositional Review Hearings and Permanency Planning
Hearings.  Before a dispositional review hearing or a
permanency planning hearing, the court shall ensure that the
following persons are notified in writing of each hearing:

(a) the agency responsible for the care and supervision
of the child,

(b) the person or institution having court-ordered
custody of the child,

(c) the parents of the child, subject to subrule (C),18 and
the attorney for the respondent parent, unless parental
rights have been terminated,

(d) the guardian or legal custodian of the child, if any,

(e) the guardian ad litem for the child,

(f) the lawyer-guardian ad litem for the child,

(g) the attorneys for each party,

(h) the prosecuting attorney if the prosecuting attorney
has appeared in the case,

(i) the child, if 11 years old or older,

18 MCR 3.921(D) deals with establishing paternity in child protective proceedings. See Section 5.2, above.
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(j) if the child is an Indian child, the child’s tribe,19

“(k) the foster parents, preadoptive parents, and relative
caregivers of a child in foster care under the
responsibility of the state, and

“(l) if the child is an Indian child and the parents,
guardian, legal custodian, or tribe are unknown, to the
Secretary of Interior, and

(m) any other person the court may direct to be
notified.”

Note: When the DHS receives notice of a court
hearing, the DHS must provide timely notice to the
affected child’s foster parents, preadoptive parents,
and relative care providers of the date, time, and
location of each hearing. The State Court
Administrative Office recommends that the court
ensure compliance with MCR 3.921(B)(2)(k) by
inquiring on the record whether the DHS has
provided notice of the hearing to the care
providers, and if notice has not yet been provided
to the care providers, the SCAO recommends that
the court remind the DHS representative that,
pursuant to the Memorandum of Understanding,
the DHS is responsible for providing notice.

MCL 712A.19(5) also contains a list of persons who must be notified of a
dispositional review hearing. That statutory provision states:

“(5) Written notice of a review hearing under [MCL
712A.19](2), (3), or (4) shall be served upon all of the
following: 

(a) The agency. The agency shall advise the child of the
hearing if the child is 11 years of age or older. 

(b) The foster parent or custodian of the child. 

(c) If the parental rights to the child have not been
terminated, the child’s parents. 

(d) If the child has a guardian, the guardian for the
child. 

19 See Section 20.4 for additional information on notice of proceedings to the Indian child’s parent and
tribe or Secretary of the Interior.
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(e) If the child has a guardian ad litem, the guardian ad
litem for the child. 

(f) A nonparent adult if the nonparent adult is required
to comply with the case service plan. 

(g) If tribal affiliation has been determined, the elected
leader of the Indian tribe. 

(h) The attorney for the child, the attorneys for each
party, and the prosecuting attorney if the prosecuting
attorney has appeared in the case. 

(i) If the child is 11 years of age or older, the child. 

(j) Other persons as the court may direct.”

MCL 712A.19a(4) contains a list of persons who must be notified of a
permanency planning hearing and a time requirement for such notice:

“(4) Not less than 14 days before a permanency planning
hearing, written notice of the hearing and a statement of the
purposes of the hearing, including a notice that the hearing
may result in further proceedings to terminate parental
rights, shall be served upon all of the following: 

(a) The agency. The agency shall advise the child of the
hearing if the child is 11 years of age or older. 

(b) The foster parent or custodian of the child. 

(c) If the parental rights to the child have not been
terminated, the child’s parents. 

(d) If the child has a guardian, the guardian for the
child. 

(e) If the child has a guardian ad litem, the guardian ad
litem for the child. 

(f) If tribal affiliation has been determined, the elected
leader of the Indian tribe. 

(g) The attorney for the child, the attorneys for each
party, and the prosecuting attorney if the prosecuting
attorney has appeared in the case. 

(h) If the child is 11 years of age or older, the child. 

(i) Other persons as the court may direct.”
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Hearings on termination of parental rights. MCR 3.921(B)(3) lists the
persons who must be notified of a hearing on termination of parental
rights:

“(3) Termination of Parental Rights.  Written notice of a hearing
to determine if the parental rights to a child shall be
terminated must be given to those appropriate persons or
entities listed in subrule (B)(2) [which lists persons entitled to
notice of dispositional review hearings and permanency
planning hearings], except that if the child is an Indian child,
notice shall be given in accordance with MCR 3.920(C)(1)
[includes additional notice requirements for protective
proceedings involving an Indian child over which the tribe
does not have exclusive jurisdiction].”

MCL 712A.19b(2) contains a list of persons who must be notified of a
hearing on termination of parental rights and the time requirement for
providing such notice:

“(2) Not less than 14 days before a hearing to determine if the
parental rights to a child should be terminated, written notice
of the hearing shall be served upon all of the following: 

(a) The agency. The agency shall advise the child of the
hearing if the child is 11 years of age or older. 

(b) The child’s foster parent or custodian. 

(c) The child’s parents. 

(d) If the child has a guardian, the child’s guardian. 

(e) If the child has a guardian ad litem, the child’s
guardian ad litem. 

(f) If tribal affiliation has been determined, the Indian
tribe’s elected leader. 

(g) The child’s attorney and each party’s attorney. 

(h) If the child is 11 years of age or older, the child. 

(i) The prosecutor.”

When child is in “permanent foster family agreement” or permanent
relative placement. For children in “permanent foster family
agreements” or relative placements intended to be permanent under
MCL 712A.19(4), the notice provisions of MCL 712A.19(5) apply.

Post-termination of parental rights review hearing. “The foster parents
(if any) of a child and any preadoptive parents or relative providing care
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to the child must be provided with notice of and an opportunity to be
heard at each hearing.” MCR 3.978(B).

Juvenile Guardianships. MCR 3.921(C) lists the persons who are entitled
to notice in juvenile guardianships:

“(1) the child, if 11 years old or older;

“(2) the [DHS];

“(3) the parents of the child, unless parental rights over the
child have been terminated;

“(4) the juvenile guardian or proposed juvenile guardian;

“(5) any court that previously had jurisdiction over the child
in a child protective proceeding, if different than the court
that entered an order authorizing a juvenile guardianship;

“(6) the attorneys for any party;

“(7) the prosecuting attorney, if the prosecuting attorney has
appeared in the case;

“(8) if the child is a member of a federally recognized Indian
tribe, the child’s tribe, Indian custodian, or if the tribe is
unknown, the Secretary of the Interior;20

“(9) the Michigan Children’s Institute [MCI] superintendent;

“(10) any other person the court may direct to be notified.”

5.6 Special Notice Provisions for Physicians

If the child has been placed outside his or her home and the DHS is
required to review the case with the child’s physician pursuant to MCL
712A.18f(6), then in any judicial proceeding to determine whether the
child will be returned home the court must allow the physician to testify
regarding the Case Service Plan.21 The court must notify the physician of
the time and place of the hearing. MCL 712A.18f(7). This requirement is
applicable to hearings to review the child’s initial placement,
dispositional hearings, dispositional review hearings, and permanency
planning hearings.

The DHS must review a child’s case with the child’s attending or primary
care physician if the child has been diagnosed with:

20 See Chapter 20 for information on Indian children.
21 See Section 13.6 for a detailed discussion of these requirements.
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“(a) Failure to thrive. 

“(b) Munchausen syndrome by proxy. 

“(c) Shaken baby syndrome. 

“(d) A bone fracture that is diagnosed as being the result of
abuse or neglect. 

“(e) Drug exposure.” MCL 712A.18f(6)(a)–(e).

5.7 Special Notice Provisions for Incarcerated Parties

In addition to the procedures for notification of noncustodial parents,
special procedures must be followed when one of the parties to a child
protective proceeding is incarcerated. Effective January 1, 2003, MCR
2.004 requires specific actions be undertaken in cases involving
incarcerated parties.

A. Applicability

MCR 2.004 applies to:

“(1) domestic relations actions involving minor
children, and

“(2) other actions involving the custody, guardianship,
neglect, or foster-care placement of minor children, or
the termination of parental rights, in which a party is
incarcerated under the jurisdiction of the Department of
Corrections.” MCR 2.004(A)(1)–(2).

MCR 2.004(A) states that it applies to one of the specifically
enumerated actions “in which a party is incarcerated under the
jurisdiction of the Department of Corrections.” In In re Davis, 264
Mich App 66, 71 (2004), the Court indicated that “Department of
Corrections” refers only to the Michigan Department of Corrections.
Therefore, MCR 2.004 does not apply to parties incarcerated in
another state who are not subject to the jurisdiction of the Michigan
Department of Corrections.

B. Responsibility of the Party Seeking an Order

Under MCR 2.004(B), a party seeking an order regarding a minor
child must do the following:

“(1) contact the department to confirm the incarceration
and the incarcerated party’s prison number and
location;
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“(2) serve the incarcerated person with the petition or
motion seeking an order regarding the minor child, and
file proof with the court that the papers were served;
and

“(3) file with the court the petition or motion seeking an
order regarding the minor child, stating that a party is
incarcerated and providing the party’s prison number
and location; the caption of the petition or motion shall
state that a telephonic hearing is required by this rule.”
MCR 2.004(B)(1)–(3).

C. Responsibility of the Court

Once a party has completed the foregoing requirements to the
court’s satisfaction, MCR 2.004(C) requires the court to:

“issue an order requesting the department, or the
facility where the party is located if it is not a
department facility, to allow that party to participate
with the court or its designee by way of a noncollect and
unmonitored telephone call in a hearing or conference,
including a friend of the court adjudicative hearing or
meeting. The order shall include the date and time for
the hearing, and the prisoner’s name and prison
identification number, and shall be served by the court
upon the parties and the warden or supervisor of the
facility where the incarcerated party resides.”

The purpose of this telephone call is to determine the following:

“(1) whether the incarcerated party has received
adequate notice of the proceedings and has had an
opportunity to respond and to participate,

“(2) whether counsel is necessary in matters allowing
for the appointment of counsel to assure that the
incarcerated party’s access to the court is protected,

“(3) whether the incarcerated party is capable of self-
representation, if that is the party’s choice,

“(4) how the incarcerated party can communicate with
the court or the friend of the court during the pendency
of the action, and whether the party needs special
assistance for such communication, including
participation in additional telephone calls, and

“(5) the scheduling and nature of future proceedings, to
the extent practicable, and the manner in which the
Michigan Judicial Institute © 2011 Page 5-35



Section 5.7 Child Protective Proceedings Benchbook—Third Edition
incarcerated party may participate.”  MCR 2.004(E)(1)–
(5).

D. Documentation and Correspondence to Incarcerated 
Party

MCR 2.004(D) requires all court documents or correspondence
mailed to the incarcerated party to include the name and prison
number of the incarcerated party on the envelope.

E. Denial of Relief and Sanctions

MCR 2.004(F)–(G) state:

“(F) A court may not grant the relief requested by the
moving party concerning the minor child if the
incarcerated party has not been offered the opportunity
to participate in the proceedings, as described in this
rule. This provision shall not apply if the incarcerated
party actually does participate in a telephone call, or if
the court determines that immediate action is necessary
on a temporary basis to protect the minor child.”

“(G) The court may impose sanctions if it finds that an
attempt was made to keep information about the case
from an incarcerated party in order to deny that party
access to the courts.”

An incarcerated party must be offered the opportunity to
participate in the proceedings. See MCR 2.004(F). The opportunity
must be offered for each proceeding, and “participation through ‘a
telephone call’ during one proceeding will not suffice to allow the
court to enter an order at another proceeding for which the
[incarcerated party] was not offered the opportunity to participate.”
In re Mason, 486 Mich 142, 154-155 (2010).

“[E]xcluding a[n incarcerated party from the opportunity to
participate] for a prolonged period of the proceedings can[not] be
considered harmless error.” In re DMK, 289 Mich App 246, ___
(2010).

F. A Parent’s Due Process Right to be Present at a Hearing

If a respondent-parent is incarcerated, the three-part balancing test
set forth in Mathews v Eldridge, 424 US 319, 335 (1976), should be
applied to determine whether due process requires the parent’s
presence at a hearing to terminate parental rights. In re Vasquez, 199
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Mich App 44, 46–50 (1993), and In re Render, 145 Mich App 344, 348–
50 (1985).

Thus, the court must balance the parent’s compelling interest in her
or his parental rights, the incremental risk of an erroneous
deprivation of that interest if the parent is not present at the hearing,
and the government’s interest in avoiding the burden of securing
the parent’s presence at the hearing. Compare Render, supra (due
process required presence of parent incarcerated in county jail,
where parent’s attorney had learned of parent’s incarceration the
day of the trial) and Vasquez, supra (due process did not require
presence of parent in prison in Texas, where parent was well
represented by counsel at the hearing).

5.8 Waiver of Defects in Service of Process or Notice of 
Hearing

MCR 3.920(H) provides for waiver of defects in service of a summons or
notice of hearing. That rule states as follows:

“(H) Notice Defects.  The appearance and participation of a
party at a hearing is a waiver by that party of defects in
service with respect to that hearing unless objections
regarding the specific defect are placed on the record.  If a
party appears or participates without an attorney, the court
shall advise the party that the appearance and participation
waives notice defects and of the party’s right to seek an
attorney.”

If a party appears without having been properly served, that party may
waive notice of hearing or service of process. See, generally, In re Slis, 144
Mich App 678, 683–84 (1985).

A waiver may also be obtained when service of process was untimely.
MCR 3.920(F) states as follows:

“(F) Waiver of Notice and Service.  A person may waive notice
of hearing or service of process.  The waiver shall be in
writing.  When a party waives service of a summons required
by subrule (B), the party must be provided the advice
required by subrule (B)(3).”

MCR 3.920(B)(3) requires that a summons must:

“(a) identify the nature of the hearing;
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“(b) explain the right to an attorney and the right to trial by
judge or jury, including, where appropriate, that there is no
right to a jury at a termination hearing;

“(c) if the summons is for a child protective proceeding,
include a prominent notice that the hearings could result in
termination of parental rights; and

“(d) have a copy of the petition attached.”

Where only a petition requesting temporary custody of a child has been
filed, a respondent-parent’s waiver of service of process and notice of
hearing is not effective to waive the parent’s rights to service of a petition
for permanent custody of the child. In re Atkins, 237 Mich App 249, 252
(1999).

Note: Obtaining a written waiver of notice of hearing at the
conclusion of a hearing during the dispositional phase of
proceedings (except where proceedings to terminate parental
rights will be initiated) may be expedient. Respondents often
move during the dispositional phase of child protective
proceedings, and obtaining a written waiver of notice prior
to the hearing date eliminates later problems associated with
locating those respondents who have moved in the interim.

5.9 Subpoenas

MCR 3.920(E)(1)–(3) state that:

“(1) The attorney for a party or the court on its own motion
may cause a subpoena to be served upon a person whose
testimony or appearance is desired.

“(2) It is not necessary to tender advance fees to the person
served a subpoena in order to compel attendance.

“(3) Except as otherwise stated in this subrule, service of a
subpoena is governed by MCR 2.506.”

5.10 Proof of Service

MCR 3.920(I) contains the requirements for proof of service. That rule
states as follows:

“(I) Proof of Service.

“(1) Summons.  Proof of service of a summons must be
made in the manner provided in MCR 2.104(A).
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“(2) Other Papers.  Proof of service of other papers
permitted or required to be served under these rules
must be made in the manner provided in MCR 2.107(D).

“(3) Publication.  If the manner of service used involves
publication, proof of service must be made in the
manner provided in MCR 2.106(G)(1), and (G)(3) if the
publication is accompanied by a mailing.

“(4) Content.  The proof of service must identify the
papers served. A proof of service for papers served on a
foster parent, preadoptive parent, or relative caregiver
shall be maintained in the confidential social file as
identified in MCR 3.903(A)(3)(b)(vii).

“(5) Failure to File.  Failure to file proof of service does
not affect the validity of the service.”

Proof of service of summons. MCR 2.104(A) contains the requirements
for proof of service of a summons:

“(A) Requirements. Proof of service may be made by 

(1) written acknowledgment of the receipt of a
summons and a copy of the complaint, dated and
signed by the person to whom the service is directed or
by a person authorized under these rules to receive the
service of process;

(2) a certificate stating the facts of service, including the
manner, time, date, and place of service, if service is
made within the State of Michigan by

(a) a sheriff,

(b) a deputy sheriff or bailiff, if that officer holds
office in the county in which the court issuing the
process is held,

(c) an appointed court officer,

(d) an attorney for a party; or

(3) an affidavit stating the facts of service, including the
manner, time, date, and place of service, and indicating
the process server’s official capacity, if any.

“The place of service must be described by giving the
address where the service was made or, if the service was not
made at a particular address, by another description of the
location.”
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Proof of service of other papers. MCR 2.107(D) contains the
requirements for proof of service of papers other than a summons:

“(D) Proof of Service. Except as otherwise provided by MCR
2.104, 2.105, or 2.106, proof of service of papers required or
permitted to be served may be by written acknowledgment
of service, affidavit of the person making the service, a
statement regarding the service verified under MCR 2.114(B),
or other proof satisfactory to the court. The proof of service
may be included at the end of the paper as filed. Proof of
service must be filed promptly and at least at or before a
hearing to which the paper relates.”

Proof of service by publication. The requirements for proof of service by
publication are contained in MCR 2.106(G)(1) and (3). MCR 2.106(G)(1)
contains requirements for proof of service by publication, and MCR
2.106(G)(3) contains requirements for proof of service by publication
accompanied by a mailing. Those rules state:

“(G) Proof of Service. Service of process made pursuant to this
rule may be proven as follows:

(1) Publication must be proven by an affidavit of the
publisher or the publisher’s agent

(a) stating facts establishing the qualification of the
newspaper in which the order was published,

(b) setting out a copy of the published order, and

(c) stating the dates on which it was published.

* * *

“(3) Mailing must be proven by affidavit. The affiant
must attach a copy of the order as mailed, and a return
receipt.”

5.11 Judgments and Orders

MCR 3.925(C) sets forth the requirements for the form and service of
judgments and orders. That rule states:

“(C) Judgments and Orders.  The form and signing of
judgments are governed by MCR 2.602(A)(1) and (2).
Judgments and orders may be served on a person by first-
class mail to the person’s last known address.”  
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5.12 Adjournments and Continuances in Child Protective 
Proceedings

MCR 3.923(G) contains restrictions on a court’s ability to grant a request
for adjournment or continuance in a child protective proceeding. That
rule states:

“(G) Adjournments.   Adjournments of trials or hearings in
child protective proceedings should be granted only

(1) for good cause,

(2) after taking into consideration the best interests of
the child, and

(3) for as short a period of time as necessary.”

MCR 3.965(B)(1)-(2) and (B)(10), explained in Section 7.3, allow a court to
adjourn a preliminary hearing in certain circumstances. MCR 3.972(A)
governs the timing of trials:

“(A) Time. If the child is not in placement, the trial must be
held within 6 months after the filing of the petition unless
adjourned for good cause under MCR 3.923(G). If the child is
in placement, the trial must commence as soon as possible,
but not later than 63 days after the child is removed from the
home unless the trial is postponed:

“(1) on stipulation of the parties for good cause;

“(2) because process cannot be completed; or

“(3) because the court finds that the testimony of a
presently unavailable witness is needed.”

In order for a court to find good cause to adjourn a trial or hearing, “‘a
legally sufficient or substantial reason’ must first be shown.” In re Utrera,
281 Mich App 1, 10-11 (2008). In In re Utrera, the court erred when it
either failed to find good cause or consider the best interests of the child
to support its multiple adjournments. Id. However, the Court of Appeals
held that despite the trial court’s error in repeatedly adjourning the
proceedings, reversal was not required because the respondent
contributed to the adjournments on several occasions and failed to show
how she was prejudiced by them. Id. at 11-12. 

MCL 712A.17(1) also contains language regarding adjournments and
continuances. That provision states in relevant part:
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“The court shall adjourn a hearing or grant a continuance
regarding a case under section 2(b) of this chapter only for
good cause with factual findings on the record and not solely
upon stipulation of counsel or for the convenience of a party.
In addition to a factual finding of good cause, the court shall
not adjourn the hearing or grant a continuance unless 1 of the
following is also true: 

(a) The motion for the adjournment or continuance is
made in writing not less than 14 days before the
hearing. 

(b) The court grants the adjournment or continuance
upon its own motion after taking into consideration the
child’s best interests. An adjournment or continuance
granted under this subdivision shall not last more than
28 days unless the court states on the record the specific
reasons why a longer adjournment or continuance is
necessary.”

This statute contains time requirements not contained in MCR 3.923(G).
If a statute and court rule conflict, the court rule prevails if it governs
“practice and procedure.” Const 1963, art 6, §5, MCR 1.104, and
McDougall v Schanz, 461 Mich 15, 25 (1999). Adjournments, continuances,
and time requirements are procedural. See Krajewski v Krajewski, 125
Mich App 407, 414 (1983), rev’d on other grounds 420 Mich 729 (1984)
(court rules properly govern “how” an action is brought, whereas
statutes properly govern “what” action may be brought). But see also
McDougall, supra at 30 (a statute impermissibly infringes the Michigan
Supreme Court’s rulemaking authority only when no policy
consideration other than judicial efficiency can be identified).

5.13 Table of Time and Notice Requirements 
in Child Protective Proceedings

The following table contains time and notice requirements only. Selected
requirements under the implementing regulations of the Adoption and
Safe Families Act are noted by bold catchlines. For contents of notices, see
the appropriate sections. For waiver of notice requirements, see Section
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5.8, above. To compute time periods, see MCR 1.108. For court holidays,
see MCR 8.110(D)(2).

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References

Reporting 
Suspected Abuse 

or Neglect

Oral report must be made immediately. 
Written report must be filed with the DHS 
within 72 hours of the oral report.

MCL 
722.623(1)(a).
See Section 2.6

Investigating 
Suspected Abuse, 

Neglect, or 
Exposure to or 
Contact with 

Methamphetamin
e Production

Report must be referred to the appropriate 
agency and/or an investigation must be 
commenced within 24 hours.

MCL 722.628(1), 
(6), and (7).
See Section 2.7

Mandatory 
Petitions in Cases 
of Severe Physical 

Abuse, Sexual 
Abuse, or 

Exposure to or 
Contact with 

Methamphetamin
e Production

DHS must file petition within 24 hours after 
determining that child was severely physically 
injured, sexually abused, or allowed to be 
exposed to or have contact with 
methamphetamine production. DHS is not 
required to file a petition if DHS determines 
that the parent or legal guardian is not a 
suspected perpetrator of the abuse and all of 
the following: (1) the parent or legal guardian 
did not neglect or fail to protect the child; (2) 
the parent or legal guardian does not have a 
historical record that shows a documented 
pattern of neglect or failing to protect the 
child; and (3) the child is safe in the parent’s or 
legal guardian’s care.

MCL 722.637.
See Section 2.21

Preliminary 
Inquiries

May be conducted at any time. There is no 
notice requirement.

MCR 3.962(A).
See Section 6.6
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Preliminary 
Hearings

ASFA requirement. Court must make a finding 
in the first court order that sanctions removal 
that remaining in the home would be contrary 
to the child’s welfare. The court’s order to 
remove a child from the home must be in 
writing. “If the child is an Indian child who 
resides or is domiciled on a reservation, but is 
temporarily located off the reservation, the 
child is subject to the exclusive jurisdiction of 
the tribal court. However, the state court may 
enter an order for protective custody of that 
child when it is necessary to prevent imminent 
physical harm to the child.”

Hearing must commence within 24 hours after 
child is taken into protective custody, excluding 
Sundays and holidays, unless adjourned for 
good cause shown, or child must be released.

If a mandatory petition was filed alleging 
severe physical or sexual abuse, a hearing must 
be held within 24 hours of the filing, or on the 
next business day after the filing.

Notice of hearing must be given to the parent 
in person, in writing, on the record, or by 
telephone as soon as the hearing is scheduled.

Two-way interactive video technology may be 
used to conduct the hearing. 

45 CFR 
1356.21(c), MCR 
3.963(B)(1)-(2), 
and MCR 
3.965(C)(2).
See Sections 3.2 
and 8.1(B)

MCR 
3.965(A)(1).
See Section 7.2

MCR 3.965(A)(2) 
and MCL 
712A.13a(2).
See Section 7.2

MCR 
3.920(D)(2)(b).
See Section 5.4

MCR 
3.904(B)(2).

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Removal Hearing 
for Indian Child

Following emergency removal, court must 
complete a removal hearing within 14 days of 
removal unless that parent or Indian custodian 
has requested an additional 20 days for the 
hearing or the court adjourns the hearing. 
Absent extraordinary circumstances, a 
temporary emergency custody must not 
exceed 45 days.

In other cases, a removal hearing must be 
conducted prior to removal.

A removal hearing may be combined with any 
other hearing.

MCR 3.967(A).
See Section 20.9

MCR 3.967(B).
See Section 20.9

MCR 3.967(E).
See Section 20.9

Identification of 
Appropriate 

Relative 
Placement

The supervising agency must identify, locate, 
notify, and consult with the child’s relatives 
within 30 days of the child’s removal to 
determine appropriate placement.

Within 90 days of removal, the supervising 
agency must make and document in writing its 
placement decision and provide written notice 
of the decision to the child’s lawyer-guardian 
ad litem, guardian, guardian ad litem, mother, 
father, the attorneys for the mother and father, 
each relative who expresses an interest in 
caring for the child, the child if he or she is old 
enough to express an opinion regarding 
placement, and the prosecuting attorney.

MCL 
722.954a(2).
See Section 8.2

MCL 
722.954a(4)(a)–
(b).
See Section 
8.11(B)

Determination of 
Reasonable 

Efforts to Prevent 
Child’s Removal

ASFA requirement. Court must determine 
whether reasonable efforts to prevent removal 
were made or that reasonable efforts are not 
required. A court must make determination at 
the earliest possible time, but no later than 60 
days after the date of removal. Court must 
state factual basis for its determination.

45 CFR 
1356.21(b)(1)(i) 
and MCR 
3.965(D)(1).
See Section 8.10

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Initial Service 
Plan, Criminal 
Record Check, 

Central Registry 
Clearance, and 

Home Study

The agency must complete an initial service 
plan within 30 days of placement.

If the child is placed in a relative’s home, the 
DHS must conduct a criminal record check and 
central registry clearance before or within 
seven days of placement, and the DHS must 
submit a home study to the court within 30 
days of placement.

The court may order DHS to report the results 
of a criminal record check and central registry 
clearance to the court before or within seven 
days after placement.

The court must order DHS to submit a copy of 
the home study to the court within 30 days 
after placement.

MCR 3.965(E)(1) 
and MCL 
712A.13a(8)(a).
See Section 8.6

MCL 
712A.13a(9).
See Section 8.2

MCR 
3.965(C)(4)(a).
See Section 8.2

MCR 
3.965(C)(4)(b).
See Section 8.2

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Review of 
Placement Order 
and Initial Service 

Plan

Court must review placement order or initial 
service plan when a motion is made or filed by 
a party.

If a child is removed from the home and 
disposition is not completed, the progress of 
the child must be reviewed no later than 182 
days from the date the child was removed from 
the home.

Personal service of a written motion must be 
made at least seven days before hearing, and of 
the response at least three days before 
hearing. If service is by mail, add two days to 
these deadlines. For good cause, court may set 
different periods for filing and serving motions.

Two-way interactive video technology may be 
used to conduct the hearing. MCR 3.904(B)(2).

If a hearing is held, at least seven days’ notice 
in writing or on record must be given to the 
respondent; respondent’s attorney; child’s 
lawyer-guardian ad litem; child’s parents, 
guardian, or legal custodian, if any, other than 
respondent; the petitioner; a party’s guardian 
ad litem; the foster parents, preadoptive 
parents, and relative caregivers of a child in 
foster care under the responsibility of the 
state; Indian child’s tribe (if unknown to the 
Secretary of the Interior); Indian child’s parents 
or Indian custodian (if unknown to the 
Secretary of the Interior); and any other person 
the court may direct to be notified.

MCL 
712A.13a(12) 
and MCR 
3.966(A)(1).
See Section 
8.11(A)

MCR 
3.966(A)(2).
See Section 
8.11(A)

MCR 3.922(C) 
and 2.119(C).
See Section 9.3

MCR 
3.904(B)(2).

MCR 3.920(D)(1) 
and 3.921(B)(1). 
See Sections 
5.4–5.5

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Review of 
Supervising 

Agency’s Initial 
Placement 

Determination

Persons notified of the initial placement 
decision may request written documentation 
of the determination within five days of the 
notice.

A lawyer-guardian ad litem may petition the 
court for review within 14 days after the date 
of the written placement decision, and a 
review hearing on the record must commence 
within seven days after the petition is filed.

Two-way interactive video technology may be 
used to conduct the hearing. 

At least seven days’ notice in writing or on 
record must be given to the respondent; 
respondent’s attorney; child’s lawyer-guardian 
ad litem; child’s parents, guardian, or legal 
custodian, if any, other than respondent; the 
petitioner; a party’s guardian ad litem; the 
foster parents, preadoptive parents, and 
relative caregivers of a child in foster care 
under the responsibility of the state; Indian 
child’s tribe (if unknown to the Secretary of the 
Interior); Indian child’s parents or Indian 
custodian (if unknown to the Secretary of the 
Interior); and any other person the court may 
direct to be notified.

MCR 
3.966(B)(1)(d) 
and MCL 
722.954a(6).
See Section 
8.11(B)

MCR 
3.966(B)(2)–(3) 
and MCL 
722.954a(6).
See Section 
8.11(B)

MCR 
3.904(B)(2).

MCR 3.920(D)(1) 
and 3.921(B)(1).
See Sections 
5.4–5.5

Table 1:

Type of 
Proceeding
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Review of Change 
of Child’s Foster 
Care Placement

Unless the foster parent requests or agrees to 
the change in placement or the court orders 
the child returned home, removal must occur 
less than 30 days after the child’s initial 
removal from home, or less than 90 days if the 
new placement is with a relative. Supervising 
agency must maintain placement for at least 
three days or until the Foster Care Review 
Board makes its determination if foster parent 
appeals. Removal may occur at any time the 
supervising agency has reasonable cause to 
suspect sexual abuse, nonaccidental physical 
injury, or substantial risk of harm to the child’s 
emotional well-being.

Supervising agency must notify SCAO, foster 
parents, court with jurisdiction over the child, 
and the child’s lawyer guardian ad litem prior 
to removal. Notice may be given by ordinary 
mail or by electronic means subject to 
agreement of DHS and SCAO. Supervising 
agency must only notify SCAO of emergency 
removal. Notice must indicate the reason for 
the placement change, how many times the 
placement has been changed, whether a 
change in the child’s school will be required, 
and whether the change will separate or 
reunite siblings or impact sibling visitation. 
Notice to the court may be given by ordinary 
mail or by electronic means subject to 
agreement of DHS and court with jurisdiction.

Foster parents may appeal to the FCRB within 
three days of notice of the intended move. 
Within seven days of receiving an appeal, the 
FCRB must investigate and, within three days 
after completing its investigation, report to the 
court or MCI superintendent, foster parents, 
parents, and supervising agency.

MCL 
712A.13b(1)(b), 
(2), and (7).
See Sections 
8.12–8.16

MCL 
712A.13b(2)(a)-
(d). See Section 
8.13

MCL 
712A.13b(2)(b) 
and (3).
See Section 8.14
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Review of Change 
of Child’s Foster 
Care Placement, 

continued

If necessary, the court must set a hearing no 
sooner than seven or later than 14 days after 
notice from the FCRB. Notice of hearing must 
be given to the foster parents, interested 
parties, and prosecuting attorney (if he or she 
has appeared).

MCI superintendent must make a decision 
regarding the child’s placement within 14 days 
after notice from the FCRB.

Two-way interactive video technology may be 
used to conduct the hearing. 

MCR 
3.966(C)(2)(a)–
(b) and MCL 
712A.13b(5).
See Section 8.15

MCL 
712A.13b(5).
See Section 8.15

MCR 
3.904(B)(2). 

Demand for Jury 
Trial 

Written demand for jury trial shall be filed 
within 14 days after court gives notice of the 
right to jury trial or 14 days after an 
appearance by an attorney or lawyer-guardian 
ad litem, whichever is later, but no later than 
21 days before trial. The court may excuse a 
late filing in the interest of justice.

MCR 3.911(B).
See Section 9.5

Demand for Trial 
by Judge (Rather 

Than Referee)

Written demand for trial by judge rather than 
referee shall be filed within 14 days after court 
gives notice of the right to trial by a judge or 14 
days after an appearance by an attorney or 
lawyer-guardian ad litem, whichever is later, 
but no later than 21 days before trial. The court 
may excuse a late filing in the interest of 
justice.

MCR 3.912(B).
See Section 9.5
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Motions to 
Suppress Evidence 

Personal service of motion must be made at 
least seven days before hearing, and of the 
response at least three days before hearing. If 
service is by mail, add two days to these 
deadlines. For good cause, court may set 
different periods for filing and serving motions.

If a hearing is held, at least seven days’ notice 
in writing or on record must be given to the 
respondent; respondent’s attorney; child’s 
lawyer-guardian ad litem; child’s parents, 
guardian, or legal custodian, if any, other than 
respondent; the petitioner; a party’s guardian 
ad litem; the foster parents, preadoptive 
parents, and relative caregivers of a child in 
foster care under the responsibility of the 
state; Indian child’s tribe (if unknown to the 
Secretary of the Interior); Indian child’s parents 
or Indian custodian (if unknown to the 
Secretary of the Interior); and any other person 
the court may direct to be notified.

MCR 3.922(C) 
and 2.119(C).
See Section 9.3

MCR 3.920(D)(1) 
and 3.921(B)(1).
See Sections 
5.4–5.5

Notice of Intent to 
Use Alternative 
Procedures to 

Obtain Testimony 
or to Admit 

Hearsay 
Statements under 
MCR 3.972(C)(2)

Within 21 days after notice of trial date, but no 
later than seven days before trial, proponent 
must file with the court and serve all parties 
written notice of intent to use alternative 
procedures or admit hearsay statements.

Within seven days after receipt of notice, but 
no later than two days before trial, 
nonproponent parties must provide written 
notice to court of intent to offer rebuttal 
testimony or evidence in opposition to the 
proponent’s request and identify any witnesses 
to be called.

The court may shorten these time periods for 
good cause shown.

MCR 3.922(E)(1)
See Section 
11.8(C)

MCR 3.922(E)(2)
See Section 
11.8(C)

MCR 3.922(E)(3)
See Section 
11.8(C)
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Trials

If the child is not in placement, trial must be 
held within six months after the filing of the 
petition unless adjourned for good cause. If the 
child is in placement, trial must commence as 
soon as possible but no later than 63 days after 
the child is removed from the home unless the 
trial is postponed on stipulation of the parties 
for good cause, because process cannot be 
completed, or because the court finds that the 
testimony of a witness presently unavailable is 
needed.

At least seven days’ notice in writing or on 
record must be given to the respondent; 
respondent’s attorney; child’s lawyer-guardian 
ad litem; child’s parents, guardian, or legal 
custodian, if any, other than respondent; the 
petitioner; a party’s guardian ad litem; the 
foster parents, preadoptive parents, and 
relative caregivers of a child in foster care 
under the responsibility of the state; Indian 
child’s tribe (if unknown to the Secretary of the 
Interior); Indian child’s parents or Indian 
custodian (if unknown to the Secretary of the 
Interior); and any other person the court may 
direct to be notified.

A summons must be served on a respondent. A 
summons may be served on a person with 
physical custody of the child directing such 
person to appear with the child. A parent, 
guardian, or legal custodian who is not a 
respondent must be served with notice of 
hearing as provided in the paragraph above.

Personal service is required at least seven days 
before trial. If personal service is impracticable 
or cannot be achieved, the court may direct 
service in any manner reasonably calculated to 
give notice and an opportunity to be heard, 
including publication. If summons is served by 
registered mail, it must be sent at least 14 days 
before trial, or 21 days if the person is not a 
Michigan resident.

MCR 3.972(A).
See Section 12.2

MCR 3.920(D)(1) 
and 3.921(B)(1).
See Sections 
5.4–5.5

MCR 
3.920(B)(2)(b) 
and (H).
See Sections 5.1 
and 5.3

MCR 
3.920(B)(4)(a)–
(b) and 
3.920(B)(5)(a)–
(b).
See Section 
5.3(B)–(C)
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Trials, continued

If service is by publication, notice must appear 
in a newspaper where the party resides, if 
known, or in the county where the action is 
pending, at least once 14 days before trial.

If the child has been removed from the home, a 
review hearing must be held within 182 days of 
the date of removal, even if the trial has not 
been completed before the expiration of that 
182-day period.

MCR 
3.920(B)(4)(b) 
and 
3.920(B)(5)(c).
See Section 
5.3(B)–(C)

MCR 3.972(A)(3)
See Section 5.12

Rehearings or 
Motions for New 

Trial

Written motion must be filed within 21 days 
after the date of the order resulting from the 
hearing or trial. Court may entertain untimely 
motion for good cause shown. Written 
response must be filed with the court and 
parties within seven days of motion. 

At least seven days’ notice of the motion or 
hearing, if held, in writing or on record must be 
given to the respondent; respondent’s 
attorney; child’s lawyer-guardian ad litem; 
child’s parents, guardian, or legal custodian, if 
any, other than respondent; the petitioner; a 
party’s guardian ad litem; the foster parents, 
preadoptive parents, and relative caregivers of 
a child in foster care under the responsibility of 
the state; Indian child’s tribe (if unknown to the 
Secretary of the Interior); Indian child’s parents 
or Indian custodian (if unknown to the 
Secretary of the Interior); and any other person 
the court may direct to be notified.

MCR 3.992(A) 
and (C).
See Sections 
12.13(B)

MCR 3.920(D)(1) 
and 3.921(B)(1).
See Sections 
5.4–5.5
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Case Service Plans

The DHS must prepare a Case Service Plan 
before the court enters an order of disposition. 
The plan must be made available to the parties 
and court.

Foster parent must be given copies of all Initial 
Service Plans, updated service plans, revised 
service plans, court orders, and medical, 
educational, and mental health reports, 
including reports made prior to child’s 
placement, within 10 days of a written request 
from the provider.

The Case Service Plan must be updated every 
90 days as long as the child remains in 
placement.

MCL 
712A.18f(2).
See Section 13.7

MCL 
712A.13a(13).
See Sections 8.3 
and 13.11

MCL 
712A.18f(5).
See Section 
13.13

Initial 
Dispositional 

Hearings*

*If termination is 
requested at the 

initial 
dispositional 
hearing, see 

notice 
requirements in 

“Hearings to 
Terminate 

Parental Rights,” 
below.

The interval between trial and disposition is 
discretionary with the court, but if the child is 
in placement, the interval may not be more 
than 28 days, except for good cause.

Unless the dispositional hearing is held 
immediately after trial or plea, notice of 
hearing may be given by scheduling it on the 
record in the presence of the parties or in 
accordance with MCR 3.920.

If the child was diagnosed with failure to thrive, 
Munchausen Syndrome by Proxy, Shaken Baby 
Syndrome, a bone fracture diagnosed as the 
result of abuse or neglect, or drug exposure, 
each of the child’s physicians must be notified 
of the time and place of the hearing.

MCR 3.973(C).
See Section 13.3

MCR 3.973(B).
See Section 5.4

MCL 
712A.18f(7).
See Section 5.6
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Review of 
Referee’s 

Recommended 
Findings and 
Conclusions

Request for review must be filed within seven 
days after the inquiry or hearing or seven days 
after issuance of referees’ recommendations, 
whichever is later, and served on interested 
parties, and a response may be filed within 
seven days after the filing of the request for 
review.

Absent good cause for delay, the judge must 
consider the request within 21 days after it is 
filed if child is in placement.

MCR 
3.991(B)(3), 
3.991(B)(4), and 
3.991(C).
See Section 15.7

MCR 3.991(D).
See Section 15.8

Dispositional 
Review Hearings*

*See also 
provisions for 

reviews of 
children in 

permanent foster 
family or relative 

placements, 
below.

The court must conduct review hearings not 
later than 182 days after the child’s removal 
from home and not later than every 91 days 
after that for the first year the child is subject 
to the court’s jurisdiction. After the first year 
the child has been removed from home, the 
court must conduct review hearings not later 
than 182 days from the immediately preceding 
review hearing conducted during that first year 
and every 182 days thereafter until the case is 
dismissed. A review hearing must not be 
cancelled or delayed, regardless of whether a 
petition to terminate parental rights or another 
matter is pending.

Two-way interactive video technology may be 
used to conduct the hearing. 

ASFA requirement. Reviews of child’s status 
must occur at least every six months.

At the initial disposition hearing and every 
review hearing, the court must decide whether 
it will accelerate the date for the next 
scheduled review hearing.

MCL 712A.19(3) 
and MCR 
3.975(C)
See Section 16.1

MCR 
3.904(B)(2).

45 CFR 
1355.34(c)(2)(ii).
See Section 16.1

MCR 3.975(D) 
and MCL 
712A.19(3).
See Section 16.1
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Dispositional 
Review Hearings, 

continued

Seven days’ written notice to the agency 
responsible for child’s care and supervision; 
person or institution having court-ordered 
custody of child; parents and attorney for 
respondent-parent (if parental rights have not 
been terminated); a guardian or legal custodian 
of child; guardian ad litem; child’s lawyer-
guardian ad litem; a “nonparent adult” (if 
ordered to comply with Case Service Plan); 
elected leader of the Indian tribe (if tribal 
affiliation has been determined); attorneys for 
each party; prosecuting attorney (if she or he 
has appeared); the child (if 11 years of age or 
older); Indian child’s tribe (if the child is an 
Indian child); the foster parents, preadoptive 
parents, and relative caregivers of a child in 
foster care under the responsibility of the 
state; Secretary of the Interior (if the Indian 
child’s parents, guardian, legal custodian, or 
tribe are unknown); and any other person the 
court may direct to be notified.

If the child was diagnosed with failure to thrive, 
Munchausen Syndrome by Proxy, Shaken Baby 
Syndrome, a bone fracture diagnosed as the 
result of abuse or neglect, or drug exposure, 
each of the child’s physicians must be notified 
of the time and place of the hearing.

If at least seven days’ written notice is given to 
all parties (unless waived), and if no party 
requests a hearing within the seven days, the 
child may be returned home without a hearing. 

MCR 3.975(B), 
MCR 
3.921(B)(2), and 
MCL 712A.19(5).
See Sections 
5.4–5.5

MCL 
712A.18f(7).
See Section 5.6

MCR 3.975(H) 
and MCL 
712A.19(10).
See Section 16.1
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Review Hearings 
for Children 

Remaining in 
Home

The court must conduct a review hearing not 
later than 182 days from the date a petition is 
filed to give the court jurisdiction and no later 
than every 91 days thereafter for the first year 
the child is subject to the court’s jurisdiction. 
After the first year the child is subject to the 
court’s jurisdiction, the court must conduct a 
review hearing not later than 182 days from 
the immediately preceding review hearing 
conducted during that first year and every 182 
days thereafter until the case is dismissed. A 
review hearing must not be cancelled or 
delayed, regardless of whether a petition to 
terminate parental rights or another matter is 
pending.

Two-way interactive video technology may be 
used to conduct the hearing. 

MCL 712A.19(2).
See Section 16.7

MCR 
3.904(B)(2).
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Emergency 
Removal Hearings

Court must conduct hearing no later than 24 
hours after child is taken into custody, 
excluding Sundays and holidays. If the child is 
an Indian child, the court must also conduct 
removal hearing under MCR 3.967 for the child 
to remain removed.

Notice of the initial hearing must be given to 
the parent in person, in writing, on the record, 
or by telephone as soon as the hearing is 
scheduled.

If the child is in placement, a dispositional 
review hearing must be commenced no later 
than 14 days after placement, except for good 
cause shown. The dispositional review hearing 
may be combined with the removal hearing for 
an Indian child prescribed by MCR 3.967.

Seven days’ written or record notice to the 
agency responsible for child’s care and 
supervision; person or institution having court-
ordered custody of child; parents and attorney 
for respondent-parent (if parental rights have 
not been terminated); a guardian or legal 
custodian of child; guardian ad litem; child’s 
lawyer-guardian ad litem; a “nonparent adult” 
(if ordered to comply with Case Service Plan); 
elected leader of the Indian tribe (if tribal 
affiliation has been determined); attorneys for 
each party; prosecuting attorney (if she or he 
has appeared); the child (if 11 years of age or 
older); Indian child’s tribe (if the child is an 
Indian child); the foster parents, preadoptive 
parents, and relative caregivers of a child in 
foster care under the responsibility of the 
state; Secretary of the Interior (if the Indian 
child’s parents, guardian, legal custodian, or 
tribe are unknown); and any other person the 
court may direct to be notified.

MCR 
3.974(B)(3).
See Section 16.9

MCR 3.974(B)(2) 
and 
3.920(D)(2)(b).
See Section 5.4

MCR 3.974(C).
See Section 16.9

MCR 3.974(C), 
MCR 
3.921(B)(2), and 
MCL 712A.19(5).
See Sections 5.5 
and 16.9
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Permanency 
Planning Hearings

If a court determines that reasonable efforts to 
reunify the family are not required, the court 
must conduct a permanency planning hearing 
within 30 days after that determination. Note: 
MCR 3.976(B)(1) requires that this hearing be 
held within 28 days after a determination that 
reasonable efforts to reunite the family or to 
prevent removal are not required.

In other cases, court must conduct 
permanency planning hearings within 12 
months after the child was removed from 
home and every 12 months thereafter during 
the continuation of foster care.

A permanency planning hearing must not be 
cancelled or delayed, regardless of whether a 
petition for termination of parental rights or 
another matter is pending.

Supervising agency must strive to achieve a 
permanent placement within 12 months of 
removal.

ASFA requirements. A permanency hearing 
must be conducted within 12 months after the 
child enters foster care and every 12 months 
thereafter during the continuation of foster 
care. In cases involving “aggravated 
circumstances,” a permanency hearing must be 
conducted within 30 days of a determination 
that reasonable efforts to reunify a family are 
not required. Agency must obtain a judicial 
determination that it has made reasonable 
efforts to finalize a permanency plan within 12 
months of a child’s entry into foster care and 
every 12 months thereafter during the 
continuation of foster care.

MCL 
712A.19a(2), 
MCR 
3.976(B)(1).
See Section 17.3

MCR 
3.976(B)(3), MCL 
712A.19a(1), 
and MCL 
712A.19c(1).
See Section 17.3

MCL 
712A.19a(1) and 
MCL 
712A.19c(1).
See Section 17.3

MCL 
722.954b(1).
See Section 17.2

45 CFR 
1355.34(c)(2)(iii)
, 45 CFR 
1356.21(b)(2) 
and (h).
See Section 17.3
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Permanency 
Planning 
Hearings, 
continued

14 days’ written notice to the agency 
responsible for child’s care and supervision; 
person or institution having court-ordered 
custody of child; parents and attorney for 
respondent-parent (if parental rights have not 
been terminated); a guardian or legal custodian 
of child; guardian ad litem; child’s lawyer-
guardian ad litem; a “nonparent adult” (if 
ordered to comply with Case Service Plan); 
elected leader of the Indian tribe (if tribal 
affiliation has been determined); attorneys for 
each party; prosecuting attorney (if she or he 
has appeared); the child (if 11 years of age or 
older); Indian child’s tribe (if the child is an 
Indian child); the foster parents, preadoptive 
parents, and relative caregivers of a child in 
foster care under the responsibility of the 
state; Secretary of the Interior (if the Indian 
child’s parents, guardian, legal custodian, or 
tribe are unknown); and any other person the 
court may direct to be notified.

If the child was diagnosed with failure to thrive, 
Munchausen Syndrome by Proxy, Shaken Baby 
Syndrome, a bone fracture diagnosed as the 
result of abuse or neglect, or drug exposure, 
each of the child’s physicians must be notified 
of the time and place of the hearing.

If a child is not returned home following 
hearing, the agency must initiate termination 
proceedings if the child has been in foster care 
for 15 of the last 22 months. However, the 
agency does not have to initiate termination 
proceedings if relatives are taking care of the 
child, if there is a compelling reason that filing 
a petition is not in the child’s best interests, or 
if reasonable efforts for reunification, when 
required, have not been made. 

MCR 3.976(C), 
3.920(D)(3)(a), 
3.921(B)(2), and 
MCL 
712A.19a(4).
See Sections 
5.4–5.5

MCL 
712A.18f(7).
See Sections 5.6

MCR 3.976(E)(3) 
and MCL 
712A.19a(6).
See Section 17.5
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Dispositional 
Review Hearings 
When Child Is in 

Permanent Foster 
Family Agreement 

or Placement 
With Relative Is 
Intended to Be 

Permanent

The court must hold review hearings not more 
than 182 days after the child is removed from 
home and every 182 days thereafter as long as 
the child is subject to the jurisdiction of the 
court, MCI, or other agency. A review hearing 
must not be cancelled or delayed, regardless of 
whether a petition to terminate parental rights 
or another matter is pending.

Upon motion of a party or the court, the court 
may accelerate the date for the next scheduled 
review hearing.

Two-way interactive video technology may be 
used to conduct the hearing. 

MCR 3.975(C)(2) 
and MCL 
712A.19(4).
See Section 16.1

MCR 3.975(D) 
and MCL 
712A.19(4).
See Section 16.1

MCR 
3.904(B)(2). 
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Hearings to 
Terminate 

Parental Rights

ASFA requirements. Petition must be filed 
within 60 days after a court determines that a 
child has been subjected to “aggravated 
circumstances” or if a child has been in foster 
care 15 of the last 22 months unless the child is 
being cared for by a relative, a compelling 
reason exists that petitioning is not in the 
child’s best interest, or the state has not 
provided the family services necessary for the 
child’s safe return home.

Court must conduct termination hearing within 
42 days of filing of supplemental petition, but 
court may extend time for 21 days for good 
cause shown.

14 days’ written notice to the agency 
responsible for child’s care and supervision; 
person or institution having court-ordered 
custody of child; parents and attorney for 
respondent-parent (if parental rights have not 
been terminated); a guardian or legal custodian 
of child; guardian ad litem; child’s lawyer-
guardian ad litem; a “nonparent adult” (if 
ordered to comply with Case Service Plan); 
elected leader of the Indian tribe (if tribal 
affiliation has been determined); attorneys for 
each party; prosecuting attorney (if she or he 
has appeared); the child (if 11 years of age or 
older); Indian child’s parent or Indian custodian 
and Indian child’s tribe (these parties must also 
be given notice of their right of intervention); 
the foster parents, preadoptive parents, and 
relative caregivers of a child in foster care 
under the responsibility of the state; Secretary 
of the Interior (if the identity or location of an 
Indian child’s parents, Indian custodian, or tribe 
are unknown); and any other person the court 
may direct to be notified.

A respondent must be personally served with a 
summons. A summons may be served on a 
person with physical custody of the child 
directing such person to appear with the child. 
A parent, guardian, or legal custodian who is 
not a respondent must be served with notice of 
hearing as provided in the paragraph above. 

45 CFR 
1356.21(h) and 
(i).
See Section 17.6

MCR 3.977(F)(2) 
and MCR 
3.977(H)(1)(b).
See Section 
18.10–18.11

MCR 3.977(C), 
3.920(C)(1), 
3.920(D)(3)(b), 
3.921(B)(2)–(3), 
and MCL 
712A.19b(2).
See Sections 
5.4–5.5

MCL 712A.12, 
MCL 712A.13, 
MCR 
3.920(B)(2)(b), 
and MCR 
3.920(G).
See Sections 5.1 
and 5.3
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Child Protective Proceedings Benchbook—Third Edition Section 5.13
Hearings to 
Terminate 

Parental Rights 
(continued)

Personal service is required at least 14 days 
before hearing. If personal service is 
impracticable or cannot be achieved, the court 
may direct service in any manner reasonably 
calculated to give notice and an opportunity to 
be heard, including publication. If summons is 
served by registered mail, it must be sent at 
least 14 days before trial, or 21 days if the 
person is not a Michigan resident.

If service is by publication, notice must appear 
in a newspaper where the party resides, if 
known, or in the county where the action is 
pending, at least once 14 days before trial.

If it does not issue a decision on the record, the 
court must issue opinion and order within 70 
days of the commencement of the initial 
hearing on termination of parental rights 
petition. Failure to issue opinion within 70 days 
does not dismiss petition, however.

MCR 
3.920(B)(4)(a)–
(b) and MCR 
3.920(B)(5)(a)–
(b).
See Section 
5.3(B)–(C)

MCR 
3.920(B)(4)(b) 
and MCR 
3.920(B)(5)(c).
See Section 
5.3(B)–(C)

MCR 3.977(I)(1) 
and MCL 
712A.19b(1).
See Section 
18.12

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Post-Termination 
of Parental Rights 
Review Hearing

Unless the child is placed in a permanent foster 
family or a placement with a relative intended 
to be permanent, the court must conduct 
review hearings at least every 91 days following 
termination of parental rights for the first year 
following termination of parental rights. If a 
child remains in placement for more than one 
year following termination of parental rights, 
the court must conduct a review hearing not 
later than 182 days from the immediately 
preceding review hearing during that first year 
and every 182 days thereafter until the case is 
dismissed. A review hearing must not be 
cancelled or delayed, regardless of whether a 
petition to terminate parental rights or another 
matter is pending.

Foster parents and pre-adoptive parents or 
relatives providing care must be given notice of 
and an opportunity to be heard at each 
hearing.

Supervising agency must submit information to 
place the child in the adoption directory if an 
adoptive family is not identified within 90 days 
of the entry of the order terminating parental 
rights.

MCL 
712A.19c(1).
See Section 19.1

MCR 3.978(B).
See Section 5.5

MCL 
722.954b(2) and 
MCL 722.958.
See Section 19.2

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Appeals Following 
Termination of 
Parental Rights

Request for appellate counsel must be made 
within 14 days after notice of the order 
terminating parental rights is given or after a 
timely post-judgment motion is denied.

In Court of Appeals, appeal of right must be 
filed within 14 days of entry of an order 
terminating parental rights under the Juvenile 
Code, 14 days after entry of an order denying a 
timely post-judgment motion, or 14 days after 
entry of an order appointing or denying 
appointment of appellate counsel.

Application for leave to appeal may not be 
granted if filed more than 63 days after entry of 
the order terminating parental rights or 63 days 
after entry of an order denying motion for 
rehearing.

In the Michigan Supreme Court, after a 
decision by the Court of Appeals, application 
for leave to appeal must be filed within 28 days 
after the clerk mails notice of an order entered 
by the Court of Appeals, the filing of the Court 
of Appeals opinion appealed from, or the 
mailing of an order denying a timely filed 
motion for rehearing.

MCR 
3.977(J)(1)(c).
See Section 
18.13

MCR 3.993(A)(2) 
and MCR 
7.204(A)(1).
See Section 21.4

MCR 3.993(C)(2) 
and MCR 
7.205(F)(6).
See Section 21.4

MCR 
7.302(C)(2).
See Section 21.4

Table 1:

Type of 
Proceeding

Time and Notice Requirements
Authorities 
and Cross-
References
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Appendix

Establishing Paternity For Purposes Of A Child Protective Proceeding

By Tobin L. Miller

Early Identification of Legal and Putative Fathers

Several reasons make it very important to establish the identity, location, and parental 

rights of the father of a child subject to child protective proceedings. Early identification 

and involvement of a noncustodial legal father who is actively involved in a child’s life 

may allow him to serve as a safe and permanent placement for a child.22 On the other 

hand, an absent and uninvolved legal father should be located, made a respondent to the 

petition, and, if appropriate, have his parental rights terminated. Early identification and 

location of a putative father and determination of his parental rights prevents later delays 

in proceedings and disruption of permanency plans.23 

The State Court Administrative Office (SCAO) has produced the Absent Parent Protocol: 

Finding and Notifying Non-custodial Parents in Child Protective Cases. This protocol 

provides guidance to Family Independence Agency (FIA) caseworkers, private agency 

caseworkers, and courts on locating and involving absent fathers in child protective 

proceedings. Courts should ensure that agencies make thorough and diligent efforts to 

identify and locate legal and putative fathers.

Such efforts must occur during all stages of a case. If a legal or putative father’s identity or 

location is unknown, a Children’s Protective Services (CPS) worker should conduct a 

22  See In re Campbell, 129 Mich App 780, 784-85 (1983), where the Court of Appeals affirmed the 
trial court’s termination of the mother’s parental rights and dismissal of that portion of the termination 
petition pertaining to the child’s father, who might be able to provide proper care and custody for the child 
with continued treatment.
23  See Resource Guidelines: Improving Court Practice in Child Abuse & Neglect Cases (National 
Council of Juvenile and Family Court Judges, 1995), p 33; Adoption and Permanency Guidelines: 
Improving Court Practice in Child Abuse and Neglect Cases (National Council of Juvenile and Family 
Court Judges, 2000), p 10.
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diligent search, including interviewing the child’s mother and other relatives, initiating a 

search through FIA’s Office of Child Support Enforcement, and checking telephone and 

other directories. If the search fails to reveal the father’s identity or location, the CPS 

worker should complete an affidavit outlining his or her efforts, which may be submitted 

to the court along with a motion for alternative service of process or notice on the legal or 

putative father.24

A petition must identify both legal parents or identify a father as a putative father.25 If 

appropriate, allegations of child neglect by a legal or putative father must be included in 

the petition. If termination of parental rights is requested, only the child’s legal father may 

be identified in the petition.26 However, if no legal father exists and a putative father who 

has a “substantial relationship” with his child exists but has failed to establish paternity, a 

court may provide notice to him and terminate his parental rights under the Juvenile 

Code.27 If no legal or putative father has been established, a court may include in its order 

a provision that terminates the rights of the child’s mother and sole legal parent, and the 

rights of the child’s biological father, including any rights “Richard Roe” may have.

At a preliminary hearing, “[i]f the father of the child has not been identified, the court 

must inquire of the mother regarding the identity and whereabouts of the father.”28 A 

court should conduct a similar inquiry at subsequent hearings if a child’s father has not 

been identified or located. FIA policy requires a foster care worker to:

• determine whether the mother was married at the time of conception

or birth by talking with the mother and relatives;

24  MCR 3.920(B)(4)(b) and MCR 3.921(C)(1).
25  MCR 3.961(B)(2)(a). SCAO form JC 04 (petition) contains a check box to denote a father as a 
putative father.
26  MCR 3.977(B)(2) and In re KH, 469 Mich 621, 625, 630 n 14 (2004) (criticizing FIA for naming 
multiple men “and/or father John Doe” in a petition requesting termination of parental rights when a legal 
father existed).
27  In re Bell, 138 Mich App 184, 188-89 (1984).
28  MCR 3.965(B)(13).
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• determine whether the parents are divorced and, if so, whether either parent is 

paying child support;

• check the child’s birth certificate to see if a father is listed;

• contact the Friend of the Court to determine whether anyone has been paying

child support;

• check with the Family Division of the Circuit Court to determine

whether an order of filiation has been entered; and

• contact the Probate Court to determine whether an affidavit

of parentage has been filed.29

Distinguishing “Legal,” “Equitable,” and “Putative” Fathers

At the outset, fathers who have rights recognized by the law must be distinguished from 

those who don’t have such rights. A “legal father” is a man recognized by law as a child’s 

male parent. MCR 3.903(A)(7) defines “legal fatherhood” for purposes of child protective 

proceedings:

“(7) ‘Father’ means:

(a) A man married to the mother at any time from a minor’s conception to 

the minor’s birth, unless a court has determined, after notice and a hearing, 

that the minor was conceived or born during the marriage, but is not the 

issue of the marriage;

(b) A man who legally adopts the minor;

(c) A man who by order of filiation or by judgment of paternity is judicially 

determined to be the father of the minor;

(d) A man judicially determined to have parental rights; or

29  FIA Services Manual, CFF 722-6, p 15. The Services Manual also suggests that a father’s location 
may be determined through a “statewide CIS inquiry, Secretary of State inquiry, search of telephone books, 
US Post Office address search, Friend of the Court inquiry, check with County Clerk’s Office for vital 
statistics, contact last place of employment, follow up on leads provided by friends and relatives, legal 
publication, etc.” Id. The Services Manual also notes that foster care staff may use the Federal Parent 
Locator Service if the absent parent’s social security number is known, the FIA’s “Free Parent Locator 
Services” at http://www.mfia.state.mi.us/chldsupp/locate/parentls.htm, and the Michigan Department of 
Corrections “Offender Tracking Information System” at http://www.state.mi.us/mdoc. 
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(e) A man whose paternity is established by the completion and filing of an 

acknowledgment of parentage in accordance with the provisions of the 

Acknowledgment of Parentage Act, MCL 722.1001 et seq., or a previously 

applicable procedure. For an acknowledgment under the Acknowledgment 

of Parentage Act, the man and mother must each sign the acknowledgment 

of parentage before a notary public appointed in this state. The 

acknowledgment shall be filed at either the time of birth or another time 

during the child’s lifetime with the state registrar.

This definition includes “[a] man judicially determined to have parental rights.” Upon 

divorce, a judge may determine that a man is an “equitable father.” An equitable father is 

a husband who is not the biological father of a child conceived or born during the marriage 

but who may be considered the child’s legal father if he meets certain criteria. In Atkinson 

v Atkinson,30 the Court of Appeals held that a man is an equitable father if:

· he is married to the child’s mother but is not the biological parent of a child born or 

conceived during the marriage; 

· he and the child mutually acknowledge a relationship as father and child, or that 

the child’s mother has cooperated in the development of a father-child relationship 

over a period of time prior to filing for divorce; 

· he desires to have the rights afforded to a parent; and

· he is willing to take on the responsi

· bility of paying child support.

In addition, a man who is not a child’s biological father but married to the child’s mother 

may be estopped from denying paternity. For example, where a man married a pregnant 

woman knowing that he is not the child’s biological father and held himself out as the 

child’s father for more than nine years, the Court of Appeals held that the man was 

properly estopped from denying paternity.31 Similarly, where a man dissuaded a child’s 

30  160 Mich App 601, 608-09 (1987).
31  Johnson v Johnson, 93 Mich App 415, 419-20 (1979).
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mother from placing the child for adoption and agreed to raise the child as his own, the 

man was estopped from denying paternity.32 However, where a child’s mother falsely led 

her husband to believe that he was the child’s biological father, estoppel was improper.33

Once a court determines that a man is a child’s equitable father, he “becomes endowed 

with both the rights and responsibilities of a parent. There is no distinction at that point 

between the ‘equitable parent’ and any other parent . . . .”34 The “equitable parent 

doctrine” only applies to married persons, not unmarried persons.35

A “putative father” is “a man who is alleged to be the biological father of a child who has 

no father as defined in MCR 3.903(A)(7).”36 A man may be considered a putative father 

only if a child has no legal father.37

Establishing Legal Fatherhood

If a child’s mother is married at any time from the child’s conception to his or her birth, 

the mother’s husband is presumed to be the child’s legal father. This “presumption of 

legitimacy” is reflected in several Michigan statutes and is firmly established under 

common law.38 In a plurality opinion, the United States Supreme Court concluded that an 

“adulterous biological father” has no constitutionally protected right to establish and 

maintain a relationship with his biological child.39 The Michigan Supreme Court has held 

that when a child is conceived or born during a marriage, a “strong, though rebuttable, 

presumption of legitimacy” arises, and that the husband or wife may testify regarding 

32  Nygard v Nygard, 156 Mich App 94, 96 (1986).
33  Bergan v Bergan, 226 Mich App 183, 187-88 (1997).
34  York v Morofsky, 225 Mich App 333, 337 (1997).
35  Van v Zahorik, 460 Mich 320, 331-34 (1999).
36  MCR 3.903(A)(23). Black’s Law Dictionary defines “putative father” as “[t]he alleged biological 
father of a child born out of wedlock.”
37  MCR 3.921(C).
38  See MCL 552.29, MCL 700.2114(1)(a), MCL 333.2824(1), and People v Case, 171 Mich 282, 284 
(1912).
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“nonaccess” to one another.40 This presumption must be rebutted by clear and convincing 

evidence.41

If both legal parents assert the presumption of legitimacy, it is unassailable by third 

parties.42 If both legal parents assail the presumption, it may be rebutted through their 

testimony alone.43 A legal father may contest paternity “by his best evidence”―blood or 

DNA test results.44 Test results that preclude the possibility that a man is a child’s 

biological father are “conclusive and sufficient to rebut the presumption of legitimacy.”45 

Similarly, a child’s mother may contest the legal father’s paternity by requesting that a 

court order the legal father to submit to testing.46 A mother’s testimony that she is 

uncertain whether the legal father is the biological father has been held insufficient to 

rebut the presumption of legitimacy.47

If the presumption is rebutted, or if a child’s mother is unmarried from the child’s 

conception to his or her birth, paternity may be established under the Acknowledgment of 

Parentage Act, MCL 722.1001 et seq., or the Paternity Act, MCL 722.711 et seq.

39  Michael H v Gerald D, 491 US 110 (1989) (opinion by Scalia, J). The Court found that the 
biological father’s due process rights were not violated by denying him standing to establish his parentage. 
The Court distinguished several cases, cited below, that assigned unwed fathers liberty interests in their 
established relationships with their children:

“Michael reads the landmark case of Stanley v Illinois, 405 U.S. 645 (1972), and the subsequent 
cases of Quilloin v Walcott, 434 U.S. 246 (1978), Caban v Mohammed, 441 U.S. 380 (1979), and 
Lehr v Robertson, 463 U.S. 248 (1983), as establishing that a liberty interest is created by 
biological fatherhood plus an established parental relationship -- factors that exist in the present 
case as well. We think that distorts the rationale of those cases. As we view them, they rest not 
upon such isolated factors but upon the historic respect -- indeed, sanctity would not be too strong a 
term -- traditionally accorded to the relationships that develop within the unitary family.” 491 US at 
123.

40  Serafin v Serafin, 401 Mich 629, 634–36 (1977).
41  Id. at 636.
42  See In re CAW, 469 Mich 192 (2003).
43  In re KH, 469 Mich 621, 636 (2004).
44  Serafin v Serafin, 401 Mich 629, 640 (1977) (Coleman, J, concurring), and Shepherd v Shepherd, 
81 Mich App 465, 470-71 (1978).
45  Shepherd, supra at 471.
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A birth certificate is required for each child born in Michigan.48 If a child’s mother is 

married at the time of conception or birth, the husband must be identified on the birth 

certificate as the child’s father.49 However, an unmarried mother need not identify a 

child’s biological father on the child’s birth certificate.50 If the child’s mother is not 

married at the time of conception or birth, the father’s name may not be placed on the birth 

certificate without the written consent of the child’s mother and the completion and filing 

of an acknowledgment of parentage by the mother and father.51 A hospital must provide 

an unmarried mother or a putative father an acknowledgment of parentage form, and 

proper execution of the form by the child’s mother and father establishes the child’s legal 

paternity.52 If a child’s paternity is determined through an action under the Paternity Act, 

the father’s name must be entered on the birth certificate as found and ordered by the 

court.53

Both the Acknowledgment of Parentage Act and the Paternity Act require that a child be 

“born out of wedlock” before a person has standing to institute an action under those acts. 

The Paternity Act defines a “child born out of wedlock” as “a child begotten and born to a 

woman who was not married from the conception to the date of birth of the child, or a 

child that the court has determined to be a child born or conceived during a marriage but 

46  Atkinson v Atkinson, 160 Mich App 601, 606-07 (1987).
47  Johnson v Johnson, 93 Mich App 415, 418-19 (1979).
48  MCL 333.2821(1).
49  MCL 333.2824(1).
50  See MCL 333.2824(5) (“If the child’s father is not named on the birth registration, no other 
information about the father shall be entered on the registration.”) and MCL 333.2824(7) (“After May 30, 
1979, a birth certificate shall not contain a reference to the legitimacy or illegitimacy of a child.”)
51  MCL 333.2824(2). A child’s parent must attest to the accuracy of information provided to 
complete a birth certificate. MCL 333.2867(2). The acknowledgment of parentage must be completed as 
required by the Acknowledgment of Parentage Act.
52  MCL 333.21532(1) and MCL 333.21533. The form is entitled “Affidavit of Parentage” (DCH-
0682w).
53  MCL 333.2824(4). The state registrar may issue a new birth certificate when the father’s paternity 
has been established or upon receipt of an acknowledgment of parentage. MCL 333.2831(b) and MCL 
333.2872(1).
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not the issue of that marriage.”54 The Acknowledgment of Parentage Act does not define 

“born out of wedlock.” However, the definition of “child” is similar to the definition 

provided in the Paternity Act of a child “born out of wedlock.” The Acknowledgment of 

Parentage Act defines a “child” as “a child conceived and born to a woman who was not 

married at the time of conception or the date of birth of the child, or a child that the circuit 

court determines was born or conceived during a marriage but is not the issue of that 

marriage.”55

Under the first clause of each act’s definition, a child’s mother must be unmarried during 

the entire gestation period.56 Thus, if an unmarried woman conceives a child with a man 

and, before the child’s birth, marries another man, the other man is the child’s presumed 

legal father.

With regard to the second clause in each definition, case law interpreting the Paternity and 

Acknowledgement of Parentage acts has required that a court determination that a child 

was “not the issue of a marriage” occur prior to an action to determine custody, support, 

and parenting time. In Girard v Wagenmaker,57 the Michigan Supreme Court held that for 

a putative father to have standing under the Paternity Act, a circuit court must have made a 

determination that the child was “not the issue of a marriage” at the time the paternity 

complaint is filed. In Aichele v Hodge,58 the Court of Appeals held that under the 

Acknowledgement of Parentage Act, a court determination that a child is “not the issue of 

a marriage” must occur before the mother and biological father may file a valid affidavit 

of parentage. In cases where the presumption of legitimacy applies, requiring a prior court 

determination that a child was not the issue of a marriage before a putative father has 

54  MCL 722.711(a).
55  MCL 722.1002(a).
56  Spielmaker v Lee, 205 Mich App 51, 58 (1994).
57  437 Mich 231, 242–43 (1991).
58  259 Mich App 146, 154-56 (2003), lv app denied 469 Mich 988 (2004).
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standing to assert paternity practically limits the persons who may testify regarding 

paternity to the child’s mother and presumed legal father.

If an unwed father’s paternity has been established or is uncontested and he has a 

“substantial” relationship with his child, he has a right to notice and a hearing on his 

fitness as a parent. In Lehr v Robertson and Caban v Mohammed,59 the United States 

Supreme Court concluded that an unmarried biological father who has established a 

“substantial” relationship with his child has a protected liberty interest. A “substantial 

parent-child relationship” exists “when an unwed father demonstrates a full commitment 

to the responsibilities of parenthood by ‘coming forward to participate in the rearing of his 

child.’”60 In Stanley v Illinois,61 an unmarried father of three children challenged an 

Illinois law that presumed that unwed fathers were unfit parents. Under the law in 

question, upon their mother’s death, such children were declared state wards. The United 

States Supreme Court held “that, as a matter of due process of law, Stanley was entitled to 

a hearing on his fitness as a parent before his children were taken from him and that, by 

denying him a hearing and extending it to all other parents whose custody of their children 

is challenged, the State denied Stanley the equal protection of the laws guaranteed by the 

Fourteenth Amendment.”62

The “Putative Father Hearing” in Child Protective Proceedings

A “putative father hearing” in child protective proceedings may preserve a putative 

father’s rights. When a petition is filed alleging abuse or neglect of a child who has no 

legal father, the court may conduct a “putative father hearing” to begin the process of 

59  Lehr v Robertson, 463 US 248, 261–62 (1983), and Caban v Mohammed, 441 US 380, 392 (1979).
60  Michael H v Gerald D, 491 US 110, 142–43 (1989) (Brennan, J, dissenting). See also MCL 
710.39(1)–(2), which provide that under the Adoption Code, a putative father who has “established a 
custodial relationship” with the child or “provided substantial and regular support or care” to the mother or 
child may only have his rights terminated pursuant to a step-parent adoption or the Juvenile Code, and In re 
Baby Boy Barlow, 404 Mich 216, 229 (1978).
61  405 US 645 (1972).
62  Id., 405 US at 649.
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establishing the father’s paternity. MCR 3.921(C) contains the procedures for notifying a 

“putative father” and determining whether the “putative father” may be entitled to any 

rights regarding the child. “If, at any time during the pendency of a proceeding, the court 

determines that the minor has no father as defined in MCR 3.903(A)(7), the court may, in 

its discretion, take appropriate action as described in [MCR 3.921(C)].” The court is 

authorized to take testimony to attempt to establish the identity and address of a child’s 

biological father.  Upon finding probable cause to believe that an identifiable person is the 

child’s biological father, the court must direct that notice be served on this putative father 

in any manner reasonably calculated to provide notice, including publication if his 

whereabouts remain unknown after diligent inquiry.63 Notice by publication must be 

provided if the putative father’s identity is unknown.64 The court rule also requires that a 

notice to the putative father contain the following information:

“(a) if known, the name of the child, the name of the child’s mother, and the date 

and place of birth of the child;

“(b) that a petition has been filed with the court;

“(c) the time and place of hearing at which the natural father is to appear to express 

his interest, if any, in the minor; and

“(d) a statement that failure to attend the hearing will constitute a denial of interest 

in the minor, a waiver of notice for all subsequent hearings, a waiver of a right to 

appointment of an attorney, and could result in termination of any parental 

rights.”65

After directing notice to an identifiable or unidentified putative father, the court may make 

one of several findings. First, the court may determine that a putative father has been 

served in a manner reasonably calculated to provide notice.66 The court may determine by 

a preponderance of the evidence that the putative father is the child’s biological father and 

allow him 14 days (or more for good cause shown) to establish legal fatherhood according 

63  MCR 3.921(C)(1).
64  Id.
65  MCR 3.921(C)(1)(a)-(d).
66  MCR 3.921(C)(2)(a).
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to MCR 3.903(A)(7).67 Alternatively, the court may find probable cause to believe that 

another identifiable man is the child’s biological father and direct that notice be provided 

to that person as stated above.68 If an identified putative father fails to appear after proper 

notice or appears but fails to timely establish paternity, “the court may find that the 

[biological] father waives all rights to further notice, including the right to notice of 

termination of parental rights, and the right to an attorney . . . .”69 Finally, the court may 

determine that a diligent inquiry has been conducted and the identity of the child’s 

biological father cannot be determined. If the court makes this finding, it may “proceed 

without further notice and without appointing an attorney for the unidentified person.”70

Until a child’s putative father has legally established his relationship to the child, a 

putative father is not entitled to notice or participation in child protective proceedings.71 

In contrast to an unwed father who has established a substantial relationship with his 

children, a putative father has no protected liberty interest in his relationship with his 

children. In In re CAW (On Remand),72 the Court of Appeals held that denying a putative 

father standing to intervene in a child protective proceeding  does not violate due process 

guarantees. The Court of Appeals relied on previous cases dealing with due process rights 

under the Michigan Constitution. In Hauser v Reilly,73 the Court of Appeals found in 

Michigan’s constitution a protected liberty interest. The Court in Hauser74 stated:

“We agree with the reasoning of Justice Brennan in Michael H[ v Gerald D., 491 

US 110 (1989)]. Following that analysis, if plaintiff in this case had an established 

relationship with his child, we would hold that he had a protected liberty interest in 

67  MCR 3.921(C)(2)(b).
68  MCR 3.921(C)(2)(c).
69  MCR 3.921(C)(3).
70  MCR 3.921(C)(2)(d).
71  In re NEGP, 245 Mich App 126, 134 (2001) and In re Gillespie, 197 Mich App 440, 442-46 
(1992). See also MCR 3.921(B)(1)-(3).
72  259 Mich App 181 (2003).
73  212 Mich App 184 (1995).
74  Id. at 188.
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that relationship that entitled him to due process of law. However, because 

plaintiff has no such relationship, we hold that the Paternity Act did not deny him 

his right to due process.”

However, in McHone v Sosnowski,75 the Court of Appeals concluded that its statement in 

Hauser was dicta and refused to follow it. In CAW (On Remand), the Court of Appeals 

concluded that even if it followed Hauser, the putative father in CAW had no protected 

liberty interest because he failed to establish a substantial relationship with the child.76

Applying the Presumption of Legitimacy to Child Protective Proceedings

For purposes of child protective proceedings, a “legal father” may be “[a] man married to 

the mother at any time from a minor’s conception to the minor’s birth, unless a court has 

determined, after notice and a hearing, that the minor was conceived or born during the 

marriage, but is not the issue of the marriage.” As in the context of an acknowledgment of 

parentage or paternity action, if a child’s mother is married to a man at any time from the 

conception to the birth of that child, that man is presumed to be the child’s legal father, 

unless a court has made a prior finding that the child was not the issue of the marriage. 

Two recent Michigan Supreme Court cases have applied the presumption of legitimacy in 

the context of child protective proceedings. 

In In re KH,77 the Supreme Court held that where a presumed legal father exists, a 

putative father may not be identified or participate in child protective proceedings. 

However, if the mother and legal father rebut the presumption of legitimacy during the 

child protective proceeding, a trial court may make a finding that a child is not the issue of 

a marriage. The trial court may not, however, determine a child’s paternity within the 

child protective proceeding. The court’s finding that the child is not an issue of the 

marriage qualifies as a prior court finding for purposes of the Paternity Act.78 A putative 

father then may be notified and allowed an opportunity to establish his paternity. If the 

75  239 Mich App 674, 679–80 (2000).
76  CAW (On Remand), supra at 185.
77  469 Mich 621 (2004).
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putative father properly establishes his paternity, he then has standing to participate in the 

child protective proceeding.

In KH, the FIA filed a petition to terminate the parental rights of the mother and legal 

father of four children. The children’s legal parents testified that they were married during 

each child’s conception and birth. Based on DNA test results admitted at trial, a referee 

determined that another man, Larry Lagrone, was the biological father of three of the 

children. Relying on In re Montgomery,79a circuit court judge ruled that Lagrone was the 

biological father of the three children and had standing to establish his paternity. 

However, the judge did not make an express finding that the children were not the issue of 

the marriage.

The Supreme Court reasoned that MCR 5.921(D)80 permitted a putative father to be 

identified and given notice of court hearings only if a child had no legal father. If a child 

has a legal father as defined in MCR 5.903(A)(4),81 a putative father could not be 

identified or given notice. Because their mother was married from their conception to their 

birth, the three children in question had a legal father and no other man could be identified 

as a putative father unless the minors were determined to be “born out of wedlock.” MCR 

5.903(A)(1)82 defined a “child born out of wedlock” as a child “conceived and born to a 

woman who is unmarried from the conception to the birth of the child, or a child 

determined by judicial notice or otherwise to have been conceived or born during a 

78  Although the Court identifies the Paternity Act as the “legislatively provided mechanism designed 
to govern the establishment of paternity claims,” Id. at 631, there does not appear to be an impediment to 
proceeding under the Acknowledgment of Parentage Act if the mother is willing to join in the 
acknowledgment. The Acknowledgment of Parentage Act is intended to avoid the necessity of adjudication 
under the Paternity Act where paternity is uncontested. MCL 722.1004.
79  185 Mich App 341 (1990).
80  Now MCR 3.921(C). Although KH was decided under the court rules in effect prior to May 1, 
2003, the Court notes that the analysis and outcome of the case would be the same under the current court 
rules. KH, supra at 624 n 1.
81  Now MCR 3.903(A)(7).
82  The definition of “child born out of wedlock” was incorporated into the definition of “father” in 
MCR 3.903(A)(7)(a).
Page 5-78 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 5.13
marriage but who is not the issue of that marriage.” Lagrone argued that the trial court’s 

finding that he was the biological father of the three children constituted a finding that the 

children were “born out of wedlock.” The Supreme Court disagreed and applied the 

requirement of Girard v Wagenmaker to child protective proceedings:

“[W]e conclude, consistently with the language of the Paternity Act, that a 

determination that a child is born out of wedlock must be made by the court before 

a biological father may be identified in a child protective proceeding.

“Under either version of the court rule, MCR 5.921(D) or MCR 3.921(C), a prior 

out-of-wedlock determination does not confer any type of standing on a putative 

father. Rather, the rules give the trial court the discretion to provide notice to a 

putative father, and permit him to establish that he is the biological father by a 

preponderance of the evidence. Once proved, the biological father is provided 

fourteen days to establish a legally recognized paternal relationship.

“Nothing in the prior or amended court rules permits a paternity determination to 

be made in the midst of a child protective proceeding. Rather, once a putative 

father is identified in accordance with the court rules, the impetus is clearly placed 

on the putative father to secure his legal relationship with the child as provided by 

law. If the legal relationship is not established, a biological father may not be 

named as a respondent on a termination petition, the genetic relationship 

notwithstanding.”83

In KH, the record contained evidence that the presumption of legitimacy had been 

rebutted. During the course of the proceedings, both the mother and legal father testified 

that the legal father was not the children’s biological father. The legal father also testified 

that he did not wish to participate in the proceedings, which, the Court concluded, could 

reasonably be construed as an indication that the legal father was prepared to renounce the 

83  KH, supra at 633-34.
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benefit afforded to him by the presumption of legitimacy and to not claim the children as 

his own. The Court stated:

“If Mr. Lagrone had been . . . identified[ as a putative father], and elected to 

establish paternity as permitted by MCR 5.921(D)(2)(b),84 the out-of-wedlock 

determination made in the child protective proceeding could serve as the prior 

determination needed to pursue a claim under the Paternity Act. Girard [v 

Wagenmaker, 437 Mich 231 (1991)].

“Accordingly, this case is remanded to the trial court for such a determination. If 

the court finds that the presumption of legitimacy was rebutted by clear and 

convincing evidence from either parent that the children are not the issue of the 

marriage, the court may take further action in accordance with MCR 5.921(D).”85

The Michigan Supreme Court overruled Montgomery, in which a child’s legal father was 

dismissed from proceedings after he admitted that he was not the child’s biological father. 

The trial court then declared another man to be the child’s biological father. The child’s 

legal father appealed, and the Court of Appeals held that the legal father’s admission that 

he was not the child’s biological father meant that he was not the child’s legal father as 

defined in the applicable court rules. Thus, he did not have standing to participate in the 

child protective proceeding.86 In overruling Montgomery, the Supreme Court in KH 

clearly distinguished between the legal father’s admission that he was not the child’s 

biological father and his authority to claim the benefit of the presumption of legitimacy:

“That the legal father admitted having no biological relationship to his child does 

not indicate that he was interested in relinquishing his parental rights to his child. 

Because the legal father appealed his dismissal from the proceedings, it is fair to 

infer that he wanted to be part of the termination proceedings, and may have been 

interested in planning for the child. Nothing in Montgomery indicates that the legal 

84  Now MCR 3.921(C)(2)(b).
85  KH, supra at 637.
86  Montgomery, supra at 343.
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father was given the opportunity to claim the benefit of the presumption of 

legitimacy.”87

Prior to KH, in In re CAW,88 the Michigan Supreme Court held that a putative father did 

not have standing to intervene in a child protective proceeding following termination of 

the legal father’s parental rights. In CAW, the child’s mother and legal father were married 

from the child’s conception to birth, and the trial court did not make a finding during the 

proceedings that the child was not the issue of the marriage. Termination of the mother’s 

and legal father’s parental rights was not a determination that the child was not the issue of 

the marriage. Therefore, the putative father did not have standing to intervene in the 

proceedings.

87  KH, supra at 635-36 n 29.
88  469 Mich 192, 199 (2003).
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In this chapter. . .

This chapter discusses the requirements for filing a proper petition with
the Family Division of Circuit Court in a child protective proceeding. It
also discusses the required procedures for conducting a preliminary
inquiry, an informal proceeding that may be used when a child has not
been taken into protective custody and the petitioner does not request
that the child be placed. If a child is in protective custody or the
petitioner requests placement of the child, a preliminary hearing must be
conducted. See Chapters 7 and 8.

6.1 Petitions to Initiate Child Protective Proceedings

A petition1 is “a complaint or other written allegation, verified in the
manner provided in MCR 2.114(B), that a parent, guardian, nonparent
adult, or legal custodian has harmed or failed to properly care for a child

1 See SCAO Form JC 04.
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. . . .” MCR 3.903(A)(20). The purposes of a petition are to frame the issues
for the court and to provide notice of the allegations to a respondent. See
In re Hatcher, 443 Mich 426, 434 n 7 (1993) (“First, [a petition] is a court
document which should set forth the alleged basis of the court’s
jurisdiction over a particular child. The petition names the child and the
respondents and frames the issues to be addressed by the court. The
court may not inquire into matters not alleged in the petition. . . . The
second principal function of the petition is to communicate to the
respondents a notice of the charges against them so that they might
evaluate their situation and prepare a response. The description of the
parents’ acts of commission or omission should be put in terms specific
enough to allow a defense to be prepared. [Duquette, Michigan Child
Welfare Law, ch 5, pp 47-48.]”).

Absent exigent circumstances, a request for court action to protect a child
must be in the form of a petition. MCR 3.961(A).2 See also SCAO Forms
JC 01–02 (Complaint [Request for Action]), which may be utilized when a
child is placed before a formal petition is presented. An officer may
without court order remove a child from the child’s surroundings and
take the child into temporary custody if, after investigation, the officer
has reasonable grounds to conclude that the health, safety, or welfare of
the child is endangered. If the child is an Indian child who resides or is
domiciled on a reservation, but is temporarily located off the reservation,
the officer may take the child into protective custody only when
necessary to prevent imminent physical harm to the child. MCR 3.963(A)
and MCL 712A.14(1). The officer must then ensure that a petition is
prepared and submitted to the court. MCR 3.963(C)(5).

6.2 Persons Who May Submit a Petition to Court

MCL 712A.11(1) allows “a person” to give to a court information
concerning a child, and the court may then take appropriate action
concerning the child. Typically, either a Children’s Protective Services
(CPS) worker or a prosecuting attorney acting on behalf of the
Department of Human Services (DHS) drafts and files a petition seeking
court jurisdiction over a child suspected of being abused or neglected.3
However, school officials may file petitions alleging “educational
neglect” under MCL 712A.2(b)(1). The Children’s Ombudsman,
guardians, custodians, and foster parents (as “concerned persons”) may
file petitions seeking termination of parental rights.

Within 24 hours after the Department of Human Services determines that
a child was severely physically injured, sexually abused, or allowed to be

2 See Chapter 3 for a discussion of emergency protective custody.
3 See Section 2.19 (required response by DHS following investigation of suspected abuse or neglect).
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exposed to or have contact with methamphetamine production, the
agency must file a petition seeking Family Division jurisdiction under
MCL 712A.2(b). MCL 722.637.

The DHS is not required to file the petition required by MCL 722.637(1)
under very specific circumstances. MCL 722.637(2)4 states:

“(2) The department is not required to file a petition for
authorization by the court as described in subsection (1) if the
department determines that the parent or legal guardian is
not a suspected perpetrator of the abuse and the department
determines that all of the following apply:

“(a) The parent or legal guardian did not neglect or fail
to protect the child.

“(b) The parent or legal guardian does not have a
historical record that shows a documented pattern of
neglect or failing to protect the child.

“(c) The child is safe in the parent’s or legal guardian’s
care.” 

Petitions requesting termination of parental rights. The agency, the
child, a guardian, legal custodian, or representative of the child, a
“concerned person,” the Children’s Ombudsman, or the prosecuting
attorney may file a petition requesting termination of parental rights.
MCR 3.977(A)(2). A request for termination of parental rights must be
made in an original, amended, or supplemental petition. Id. Termination
of parental rights at the initial dispositional hearing may be requested in
an original or amended petition, and termination of parental rights on
the basis of changed circumstances or after the child has been placed in
foster care may be requested in a supplemental petition.5.

In some cases, MCL 722.638(1) requires the DHS to file a petition seeking
court jurisdiction and termination of parental rights at the initial
dispositional hearing.6 

6.3 Prosecuting Attorney’s Role

Reviewing petition, appearing at proceedings, and serving as legal
consultant. If the court requests, the prosecuting attorney must review
the petition for legal sufficiency and appear at any proceeding. MCL

4 Effective January 3, 2007. 2006 PA 630.
5 See Section 18.2 for a detailed discussion of these petition requirements.
6 See Section 2.22 for discussion of MCL 722.638
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712A.17(4) and MCR 3.914(A). “Prosecuting attorney” means the
prosecuting attorney of the county in which the court has its principal
office or an assistant to the prosecuting attorney. MCR 3.903(C)(9). A
court’s compliance with a prosecuting attorney’s request for notice of
hearings does not constitute a court request to make a formal appearance
in a proceeding. In re Hill, 206 Mich App 689, 692–93 (1994).

In addition, if requested by the DHS or an agent under contract with the
DHS, the prosecuting attorney must act as legal consultant for the DHS
or its agent at all stages of the proceedings. If the prosecuting attorney
does not appear on behalf of the DHS or its agent, the DHS may contract
with an attorney of its choice for legal representation. MCL 712A.17(5)
and MCR 3.914(C)(1)–(2).

Prosecuting attorney as petitioner. The prosecuting attorney may file a
petition independent of the DHS, but he or she may not amend or
supplement a petition filed by another party. In In re Jagers, 224 Mich
App 359 (1997), although the DHS had retained independent legal
counsel, the prosecuting attorney filed a petition alleging abuse and
neglect. The Court of Appeals held that the prosecuting attorney has
standing, independent of the DHS, to file a petition in child protective
proceedings. Id. at 362. MCL 712A.11(1) allows “a person” to give
information to the court that may serve as the basis for the court’s
assumption of jurisdiction. Jagers, supra at 362–63. The Court also
distinguished In re Hill, supra, where the prosecutor was prevented from
amending and supplementing petitions originally submitted by the DHS,
which had obtained legal representation by the attorney general’s office.
The prosecuting attorney may not, the Court in Hill held, amend another
party’s petition. The public policy of protecting children supports
allowing a prosecuting attorney to act independently of the DHS when
they disagree on whether a petition should be filed. Jagers, supra at 365.

See also MCL 712A.19b(1) and MCR 3.977(A)(2)(f) (prosecuting attorney
may file petition for termination of parental rights if the child remains in
foster care, “without regard to whether the prosecuting attorney is
representing or acting as legal consultant to the agency or any other
party”).

6.4 Required Contents of Petitions

MCR 3.961(B) sets forth the required contents of a petition.7 That rule
states as follows:

7 Sections 18.18–18.31 contain petition requirements for termination of parental rights under each
subsection of §19b(3) of the Juvenile Code.
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“(B) Content of Petition. A petition must contain the following
information, if known:

(1) The child’s name, address, and date of birth.

(2) The names and addresses of:

(a) the child’s mother and father,

(b) the parent, guardian, legal custodian, or person
who has custody of the child, if other than a
mother or father,

(c) the nearest known relative of the child, if no
parent, guardian, or legal custodian can be found,
and

(d) any court with prior continuing jurisdiction.8

(3) The essential facts that constitute an offense against
the child under the Juvenile Code.

(4) A citation to the section of the Juvenile Code relied
on for jurisdiction.

(5) The child’s membership or eligibility for
membership in an Indian tribe, if any, and the identity
of the tribe.9

(6) The type of relief requested. A request for removal of
the child or a parent or for termination of parental rights
at the initial disposition must be specifically stated. If
the petition requests removal of an Indian child or if an
Indian child was taken into protective custody pursuant
to MCR 3.963 as a result of an emergency, the petition
must specifically describe:

(a) the active efforts that have been made to
provide remedial services and rehabilitative
programs designed to prevent the breakup of the
Indian family; and

(b) documentation, including attempts, to identify
the child’s tribe.

(7) The information required by MCR 3.206(A)(4),
identifying whether a family division matter involving

8 See Section 4.14 for required procedures.
9 See Chapter 20 for required procedures.
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members of the same family is or was pending.”10 MCR
3.961(B)(1)–(7).

Information provided in the petition shall be verified and may be upon
information and belief. MCL 712A.11(3) and In re Jagers, 224 Mich App
359, 365 (1997). If any of the facts required to be contained in the petition
are unknown to the petitioner, the petition must state that the facts are
unknown. MCL 712A.11(4). A petition may be verified by an oath or
affirmation of the person having knowledge of the facts stated, or by a
signed and dated declaration. MCR 2.114(B)(2) states:

“(B) Verification.

* * *

“(2) If a document is required or permitted to be
verified, it may be verified by

(a) oath or affirmation of the party or of someone
having knowledge of the facts stated; or

(b) except as to an affidavit, including the
following signed and dated declaration: ‘I declare
that the statements above are true to the best of my
information, knowledge, and belief.’

“In addition to the sanctions provided by subrule (E), a
person who knowingly makes a false declaration under
subrule (B)(2)(b) may be found in contempt of court.”

A petition need not enumerate every theory or argument in support of
Family Division jurisdiction. In re Arntz, 125 Mich App 634, 639 (1983),
rev’d on other grounds 418 Mich 941 (1984). Nor must the petition
disprove every possible innocent explanation for an alleged injury. In re
Martin, 167 Mich App 715, 723–24 (1988).

A petition may be amended at any stage of the proceedings as the ends of
justice require. MCL 712A.11(6). See In re Slis, 144 Mich App 678, 684
(1985) (requirements of due process were satisfied where petition was
amended on the record to include respondent-parent’s name).

If a petition or an amended petition fails to request termination, a
subsequent order terminating parental rights must be set aside. In re SLH,
277 Mich App 662, 674 (2008).

Requirements of MCR 5.113. MCR 5.113 governs the form and filing of
papers with the court. It applies to child protective proceedings. MCR

10 See Section 6.5, below.
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3.901(A)(1). A petition filed under the Juvenile Code must contain a
petition number, including a prefix indicating the year and a suffix
containing a case-type code. The case-type code for child protective
proceedings is “NA.”

6.5 Required Information About Other Court Matters 
Involving Members of Same Family

A petition must identify whether a Family Division matter involving
members of the same family is or was pending, and contain the
information, if known, required by MCR 3.206(A)(4). MCR 3.961(B)(7).

Note: In many instances, petitioners do not provide the
information required by MCR 3.206(A)(4), due at least in part
to the difficulties in gathering information on families who
have cases pending in other Michigan counties.

MCR 3.206(A)(4)(a)–(b) requires the petition to contain one of the two
following statements:

“(a) There is no other pending or resolved action within the
jurisdiction of the family division of the circuit court
involving the family or family members of the person[s] who
[is/are] the subject of the complaint or petition.

“(b) An action within the jurisdiction of the family division of
the circuit court involving the family or family members of
the person[s] who [is/are] the subject of the complaint or
petition has been previously filed in [this court]/[ ____
Court], where it was given docket number ____ and was
assigned to Judge ____. The action [remains]/[is no longer]
pending.”

Whenever practicable, two or more matters within the Family Division’s
jurisdiction pending in the same judicial circuit and involving members
of the same family must be assigned to the judge who was assigned the
first matter. MCL 600.1023.

6.6 Preliminary Inquiries

If a person gives information to the court that a child is within MCL
712A.2(b) or (c), a preliminary inquiry may be made to determine
whether the interests of the public or the child require that further action
be taken. MCL 712A.11(1).

“When a petition is not accompanied by a request for placement of the
child and the child is not in temporary custody, the court may conduct a
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preliminary inquiry to determine the appropriate action to be taken on a
petition.” MCR 3.962(A). On the other hand, if the child is in protective
custody or placement is requested, the court must hold a preliminary
hearing within 24 hours after the child is taken into protective custody.
MCR 3.965(A). “‘Placement’ means court-approved transfer of physical
custody of a child to foster care, a shelter home, a hospital, or a private
treatment agency.” MCR 3.903(C)(8). “‘Foster care’ means 24-hour a day
substitute care for children placed away from their parents, guardians, or
legal custodians, and for whom the court has given the Family
Independence Agency placement and care responsibility, including, but
not limited to,

(a) care provided to a child in a foster family home, foster
family group home, or child caring institution licensed or
approved under MCL 722.111 et seq., or

(b) care provided to a child in a relative’s home pursuant to
an order of the court.” MCR 3.903(C)(4).

MCL 712A.13a(1)(e) contains a substantially similar definition of “foster
care.”

“Relative” means:

“an individual who is at least 18 years of age and related to
the child by blood, marriage, or adoption, as grandparent,
great-grandparent, great-great-grandparent, aunt or uncle,
great-aunt or great-uncle, great-great-aunt or great-great-
uncle, sibling, stepsibling, nephew or niece, first cousin or
first cousin once removed, and the spouse of any of the
above, even after the marriage has ended by death or
divorce. A child may be placed with the parent of a man
whom the court has found probable cause to believe is the
putative father if there is no man with legally established
rights to the child. A placement with the parent of a putative
father under this subdivision is not to be construed as a
finding of paternity or to confer legal standing on the
putative father.” MCL 712A.13a(1)(j).

A preliminary inquiry is an “informal review by the court to determine
appropriate action on a petition.” MCR 3.903(A)(23). No hearing is held:
the judge or referee is only required to review the petition to determine
the appropriate course of action. “A preliminary inquiry need not be
conducted on the record or in the presence of the parties.” MCR 3.962(B).

Note: If the petition is not authorized for filing after the
preliminary inquiry, any record of the proceeding may be
treated as a non-public file. In such cases, nothing would be
filed with the county clerk. See Section 22.1.
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6.7 Court’s Options Following Preliminary Inquiries

MCR 3.962(B) sets forth the court’s options following a preliminary
inquiry. That rule states:

“At the preliminary inquiry, the court may:

(1) Deny authorization of the petition.

(2) Refer the matter to alternative services.

(3) Authorize the filing of the petition if it contains the
information required by MCR 3.961(B), and there is
probable cause to believe that one or more allegations is
true. For the purpose of this subrule, probable cause
may be established with such information and in such
manner as the court deems sufficient.” MCR
3.962(B)(1)–(3).

“Referring the matter to ‘alternative services’ [MCR 3.962(B)(2)] does not
include granting the only relief sought by the petition.” In re Kyle, 480
Mich 1151, 1151 (2008). In In re Kyle, the Court of Appeals erred in
concluding that the preliminary inquiry procedure provided the circuit
court with authority to grant the relief sought under the petition without
a trial pursuant to MCR 3.972 and MCL 712A.17, when the sole focus of
the demand for relief was for the minor child to receive a medical
examination. Id. The preliminary inquiry procedure only permits a court
to grant or deny authorization to file the petition or to refer the matter to
alternative services. Id.

MCL 712A.13a(2) states in part:

“If a juvenile is alleged to be within the provisions of  [MCL
712A.2(b)], the court may authorize a petition to be filed at
the conclusion of the preliminary hearing or inquiry. The
court may authorize the petition upon a showing of probable
cause that 1 or more of the allegations in the petition are true
and fall within the provisions of [MCL 712A.2(b)].”

“‘Petition authorized to be filed’ refers to written permission given by the
court to file a petition containing the formal allegations against the . . .
respondent with the clerk of the court.” MCR 3.903(A)(21). “An
authorized petition is deemed ‘filed’ when it is delivered to, and
accepted by, the clerk of the court.” MCR 3.903(A)(9). 

If the court authorizes the petition and the child is not in custody, a trial
must be held within six months after the filing of the petition, unless
adjourned for good cause under MCR 3.923(G). MCR 3.972(A).
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In this chapter. . .

In child protective proceedings, the court must hold a preliminary
hearing if the child has been taken into temporary protective custody or
if a party has requested that the child be taken into custody. The court
must make two major decisions at a preliminary hearing: whether to
authorize the filing of the petition and, if so, whether to order pretrial
placement of the child. This chapter deals only with the procedures
leading up to the decision to authorize the filing of the petition. The
procedures governing the determination of whether the child should be
placed pending trial are covered in Chapter 8. In addition to or as an
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alternative to placing the child outside his or her home, the court may
order an alleged abuser to leave the child’s home, and the court may also
enter orders affecting “nonparent adults.” The requirements for entering
and enforcing such orders are discussed in Sections 7.13–7.15 of this
chapter. This chapter also discusses the appointment of attorneys for
respondents and the appointment of lawyer-guardians ad litem,
attorneys, guardians ad litem, and court-appointed special advocates
(CASAs) for children.

7.1 When a Preliminary Hearing Must Be Conducted

If a petition is accompanied by a request for placement and the child is in
temporary custody, the court must hold a preliminary hearing to decide
whether to authorize the filing of the petition and whether to place the
child outside his or her home. If the petition does not request placement
and the child is not in custody, the court may conduct a preliminary
inquiry to determine an appropriate course of action. MCR 3.962(A) and
MCR 3.965(A)(1).1

If the court authorizes the filing of the petition, it must then determine
whether to return the child to the parent, guardian, or legal custodian,
with or without conditions, or to order placement of the child with
someone other than a parent, guardian, or legal custodian pending a trial
on the allegations in the petition. MCR 3.965(B)(11).2

7.2 Time Requirements for Preliminary Hearings

MCR 3.965(A) contains the time requirements for preliminary hearings.
That rule states as follows:

“(A) Time for Preliminary Hearing.

“(1) Child in Protective Custody. The preliminary hearing
must commence no later than 24 hours after the child
has been taken into protective custody, excluding
Sundays and holidays, as defined by MCR 8.110(D)(2),
unless adjourned for good cause shown, or the child
must be released.

“(2) Severely Physically Injured or Sexually Abused Child.
When the Family Independence Agency submits a
petition in cases in which the child has been severely
physically injured, as that term is defined in MCL

1 See Sections 6.6–6.7 for a discussion of preliminary inquiries.
2 See Chapter 8 for a detailed discussion of placement of the child.
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722.628(3)(c), or sexually abused,3 and subrule (A)(1)
does not apply, the preliminary hearing must
commence no later than 24 hours after the agency
submits a petition or on the next business day following
the submission of the petition.”

Two-way interactive video technology may be used to conduct
preliminary hearings in child protective proceedings. MCR 3.904(B)(2).
Use of two-way interactive video technology must comply with any
standards established by the State Court Administrative Office, and any
proceedings conducted using the technology must be recorded verbatim.
MCR 3.904(C).

7.3 Adjournments of Preliminary Hearings

The court rule governing preliminary hearings, MCR 3.965, contains
three provisions that specifically allow for adjournment of a preliminary
hearing. 

First, an adjournment is permitted to secure the appearance of specific
parties. MCR 3.965(B)(1) states in part:

“The preliminary hearing may be adjourned for the purpose
of securing the appearance of an attorney, parent, guardian,
or legal custodian or may be conducted in the absence of the
parent, guardian, or legal custodian if notice has been given
or if the court finds that a reasonable attempt to give notice
was made.”4 

Second, where a petition requests the removal of an Indian child, MCR
3.965(B)(2) allows for an adjournment pending conclusion of the removal
hearing. Specifically, MCR 3.965(B)(2) states in part:

“If the child is a member [of an Indian tribe], or if a parent is
a member and the child is eligible for membership in the
tribe, the court must determine the identity of the child’s
tribe, notify the tribe, and, if the child was taken into
protective custody pursuant to MCR 3.963(A) or the petition
requests removal of the child, follow the procedures set forth
in MCR 3.967. If necessary, the court may adjourn the
preliminary hearing pending the conclusion of the removal
hearing.5

3 See Section 2.1(A) for the applicable definitions.
4 See Section 5.4 for notice requirements.
5 See Section 20.9 for a detailed discussion of MCR 3.967.
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Note: “A removal hearing may be held in conjunction
with the preliminary hearing if all necessary parties
have been notified as required by MCR 3.905, there are
no objections by the parties to do so, and at least one
expert witness is present to provide testimony.” MCR
3.965(B)(2).

Third, MCR 3.965(B)(10) allows for adjournment for up to 14 days to
secure the attendance of witnesses or for other good cause shown. That
rule states:

“The court may adjourn the hearing for up to 14 days to
secure the attendance of witnesses or for other good cause
shown. If the preliminary hearing is adjourned, the court
may make temporary orders for the placement of the child
when necessary to assure the immediate safety of the child,
pending the completion of the preliminary hearing and
subject to subrules (C) and (D).”

MCR 3.923(G) contains the general requirements for adjournments and
continuances.6

7.4 Respondents’ Right to Counsel

Definition of “respondent.” The applicable statute, MCL 712A.17c, and
court rule, MCR 3.915, require appointment of counsel in child protective
proceedings for indigent respondents. Those rules are discussed below.

A person does not enjoy the right to court-appointed counsel until he or
she is named as a respondent. In re Williams, 286 Mich App 253, 276-278
(2009). In In re Williams, a child’s father did not qualify as a respondent,
and thus was not entitled to court-appointed counsel, when child
protective proceedings were initiated against the child’s mother and the
petition did not accuse him of any wrongdoing or allege that he was
incapable of parenting his child. Id. However, the father’s status changed,
raising his right to court-appointed counsel, when the DHS filed a
supplemental petition four months later that directly named the father as
a respondent. Id.

“Except as provided in MCR 3.977(B), ‘respondent’ means the parent,
guardian, legal custodian, or nonparent adult who is alleged to have
committed an offense against a child.” MCR 3.903(C)(10). The definitions
of “parent,” “guardian,” “juvenile guardian,” “legal custodian,” and
“nonparent adult” are contained in the court rules. Those terms are
defined as follows:

6 See Section 5.12.
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 “‘Parent’ means the mother, the father as defined in MCR
3.903(A)(7),7 or both, of the minor. It also includes the term
‘parent’ as defined in MCR 3.002(10).”8 MCR 3.903(A)(18).

 “‘Guardian’ means a person appointed as guardian of a child
by a Michigan court pursuant to MCL 700.5204 or 700.5205, by
a court of another state under a comparable statutory
provision, or by parental or testamentary appointment as
provided in MCL 700.5202, or a juvenile guardian appointed
pursuant to MCL 712A.19a or MCL 712A.19c.” MCR
3.903(A)(11).

 “‘Juvenile Guardian’ means a person appointed guardian of a
child by a Michigan court pursuant to MCL 712A.19a or MCL
712A.19c. A juvenile guardianship is distinct from a
guardianship authorized under the Estates and Protected
Individuals Code.” MCR 3.903(A)(13).

 “‘Legal Custodian’ means an adult who has been given legal
custody of a minor by order of a circuit court in Michigan or a
comparable court of another state or who possesses a valid
power of attorney given pursuant to MCL 700.5103 or a
comparable statute of another state. It also includes the term
‘Indian custodian’ as defined in MCR 3.002(7).”9 MCR
3.903(A)(14).

 “‘Nonparent adult’ means a person who is 18 years of age or
older and who, regardless of the person’s domicile, meets all
the following criteria in relation to a child over whom the court
takes jurisdiction under this chapter:

(a) has substantial and regular contact with the child, 

(b) has a close personal relationship with the child’s parent or
with a person responsible for the child’s health or welfare,
and

(c) is not the child’s parent or a person otherwise related to
the child by blood or affinity to the third degree.” MCR
3.903(C)(6).

7 See Sections 5.1–5.2 for the definition of “father” and a discussion of the procedures to establish
paternity.
8 MCR 3.002(10) defines an Indian child’s parent as “any biological parent or parents of an Indian child or
any Indian person who has lawfully adopted an Indian child, including adoptions under tribal law or
custom. It does not include an unwed father whose paternity has not been acknowledged or established.”
9 An “‘Indian custodian’ means any Indian person who has legal custody of an Indian child under tribal law
or custom or under state law, or to whom temporary physical care, custody, and control has been
transferred by the parent of such child.” MCR 3.002(7).
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MCR 3.977(B) limits the definition of “respondent” for purposes of
hearings to terminate parental rights to persons with parental rights.
MCR 3.977(B) states as follows:

“(B) Definition. When used in this rule, unless the context
otherwise indicates, “respondent” includes:

(1) the natural or adoptive mother of the child;

(2) the father of the child as defined by MCR
3.903(A)(7).10

“‘Respondent’ does not include other persons to whom legal
custody has been given by court order, persons who are
acting in the place of the mother or father, or other persons
responsible for the control, care, and welfare of the child.”

Constitutional right to counsel. In Lassiter v Dep’t of Social Services of
Durham Co, North Carolina, 452 US 18, 31–32 (1981), the United States
Supreme Court held that the Fourteenth Amendment of the United
States Constitution does not require court-appointed counsel for a
respondent in every termination of parental rights proceeding. Rather,
the decision whether due process calls for the appointment of counsel is
to be answered in the first instance by the trial court, subject to appellate
review.

In Reist v Bay Circuit Judge, 396 Mich 326, 346 (1976), a plurality opinion,
three justices of the Michigan Supreme Court concluded that an indigent
parent has a constitutional right to appointed counsel. In the lead
opinion, Justice Levin held that the federal constitution required
appointment of counsel for indigent respondents in involuntary
termination cases. The lead opinion construed a former court rule11

requiring appointment of counsel in proceedings that “may involve
termination of [parental] rights.” Id. at 331 n 2. “Because of the nature of
parental rights termination proceedings and of the basic, fundamental
nature of the parental relationship in our society, the Due Process Clause
requires assignment of counsel at public expense for an indigent for
hearings when the state seeks to terminate his [or her] parental rights.”
Id. at 346. The lead opinion also concluded that an indigent parent is
entitled to appointed appellate counsel and transcripts at public expense
in his or her first appeal of right. Id. at 349. “[W]e also conclude that
indigent parents are entitled to meaningful and adequate access to the
appellate process and that this right can only be achieved through the
representation by counsel and providing counsel with necessary

10 See Sections 5.1–5.2.
11 See below for the current statutory and court rule provisions. Now, a court is required to appoint
counsel for indigent respondents “at any hearing . . . .”
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transcripts. The Equal Protection Clause requires that indigent parents be
provided counsel for prosecuting the first appeal as of right . . . and such
transcripts as counsel requires.” Id. (Footnote omitted.)

However, in In re Perry, 148 Mich App 601, 609–10 (1986), the Court of
Appeals concluded that Reist was without precedential value because a
majority of the Justices had failed to agree on a rationale for the decision.
The Court of Appeals in Perry also held that, under the court rule at issue
in Reist, an indigent parent was not entitled to appointed counsel in
proceedings that did not involve termination of parental rights. Perry,
supra at 613–14.

See also In re EP, 234 Mich App 582, 597–98 (1999), overruled on other
grounds 462 Mich 341, 353 n 10 (2000) (“Although the constitutional
provisions explicitly guaranteeing the right to counsel apply only in
criminal proceedings, the right to due process also indirectly guarantees
assistance of counsel in child protective proceedings”), In re Osborne (On
Remand, After Remand), 237 Mich App 597, 606 (1999) (questioning
whether the Michigan Constitution guarantees the right to court-
appointed counsel for indigent respondents in termination proceedings),
and In re Trowbridge, 155 Mich App 785, 786 (1986) (“The right to
appointed counsel at such [termination] proceedings is . . . a fundamental
constitutional right guaranteed by the equal protection clauses of the
United States and Michigan Constitutions”).

A parent is not entitled to court-appointed counsel for a voluntary
release of parental rights. See In re Jackson, 115 Mich App 40, 50-52 (1982),
and In re Blankenship, 165 Mich App 706, 713 (1988). See also In re Koroly,
145 Mich App 79, 88 (1985)(a putative father is not entitled to counsel
where he voluntarily signs a disclaimer of paternity and a denial of
interest in custody).

The court has discretionary authority to appoint counsel to assist an
indigent noncustodial parent in contesting termination of parental rights
under the Adoption Code. In re Sanchez, 422 Mich 758, 761 (1985). In
Sanchez, the Michigan Supreme Court provided that when exercising its
discretion, 

“the trial court will be guided by the principle of assuring the
nonconsenting parent the ability to present a case properly,
measured in the particular case by factors such as the relative
strength of the adversaries and the presence or absence of
legal, factual, procedural, or evidentiary complexity.” Id. at
770-71.

Statutory and court rule provisions. MCL 712A.17c sets forth the
requirements for appointing an attorney for a respondent. That statute
states, in relevant part:
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“(4) In a proceeding under section 2(b) or (c) of this chapter,
the court shall advise the respondent at the respondent’s first
court appearance of all of the following: 

(a) The right to an attorney at each stage of the
proceeding. 

(b) The right to a court-appointed attorney if the
respondent is financially unable to employ an attorney. 

(c) If the respondent is not represented by an attorney,
the right to request and receive a court-appointed
attorney at a later proceeding. 

“(5) If it appears to the court in a proceeding under section
2(b) or (c) of this chapter that the respondent wants an
attorney and is financially unable to retain an attorney, the
court shall appoint an attorney to represent the respondent. 

“(6) Except as otherwise provided in this subsection, in a
proceeding under section 2(b) or (c) of this chapter, the
respondent may waive his or her right to an attorney. A
respondent who is a minor may not waive his or her right to
an attorney if the respondent’s parent or guardian ad litem
objects.

* * *

“(9) An attorney . . . appointed by the court under this section
shall serve until discharged by the court.” MCL 712A.17c(4)–
(6), (9).

MCR 3.915(B) also contains provisions regarding the appointment of
counsel for a respondent. That rule states, in relevant part:

“(B) Child Protective Proceedings.

“(1) Respondent.

“(a) At respondent’s first court appearance, the
court shall advise the respondent of the right to
retain an attorney to represent the respondent at
any hearing conducted pursuant to these rules and
that

(i) the respondent has the right to a court-
appointed attorney if the respondent is
financially unable to retain an attorney, and,
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(ii) if the respondent is not represented by an
attorney, the respondent may request a court-
appointed attorney at any later hearing.

“(b) The court shall appoint an attorney to
represent the respondent at any hearing conducted
pursuant to these rules if 

(i) the respondent requests appointment of an
attorney, and 

(ii) it appears to the court, following an
examination of the record, through written
financial statements, or otherwise, that the
respondent is financially unable to retain an
attorney.

“(c) The respondent may waive the right to the
assistance of an attorney, except that the court shall
not accept the waiver by a respondent who is a
minor when a parent, guardian, legal custodian, or
guardian ad litem objects to the waiver.” 

* * *

“(C) Appearance. The appearance of an attorney is governed
by MCR 2.117(B).

“(D) Duration. An attorney retained by a party may
withdraw only on order of the court. An attorney or lawyer-
guardian ad litem appointed by the court to represent a party
shall serve until discharged by the court.

“(E) Costs. When an attorney is appointed for a party under
this rule, the court may enter an order assessing costs of the
representation against the party or against a person
responsible for the support of that party, which order may be
enforced as provided by law.” MCR 3.915(B)(1), (C)–(E)

Note: Often the court will have counsel standing by for
a respondent who wants counsel. The court will recess,
allow counsel and respondent to talk, appoint counsel
on the record, and resume the hearing.

When determining indigency, the trial court erred when it imputed to the
respondent all household income, including income earned by those not
legally obligated to contribute to the respondent’s attorney fees. In re
Williams, 286 Mich App 253, 277 (2009). The Court of Appeals specifically
found that:
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“[The Court] reject[s] that a [trial] court may deny a
respondent appointed counsel by imputing to the
respondent income earned by people who bear no legal
responsibility to contribute to the respondent’s legal
expenses. Mere cohabitants, even if parents of an adult
respondent, possess no obligation to pay the respondent’s
attorney fees, and a [trial] court may not prohibit a
respondent from exercising the right to appointed counsel
based on a calculation that imputes income from sources
unavailable to the respondent. . . . Furthermore, [the DHS]
contended at the termination hearing that respondent
father’s lack of ‘independent housing’ and his insufficient
income supplied grounds for terminating his rights. We find
it fundamentally unfair to deny appointed counsel because a
respondent does not qualify as indigent, while at the same
time invoking the respondent’s indigence as a ground for
terminating parental rights.” In re Williams, supra at 278.

Once a person is named as a respondent during a child protective
proceeding, the court must inform the respondent of his or her right to
court-appointed counsel. In re Williams, 286 Mich App at 253.
Specifically, the Court of Appeals found:

“Both MCL 712A.17c(4) and MCR 3.915(B)(1)(b) specifically
extend the right of appointed counsel only to ‘respondent[s]’
in child protective proceedings. The initial petition contained
no allegations of wrongdoing against respondent father, and
expressed no concerns about his ability to parent [his child].
Consequently, at the preliminary hearing, the adjudication,
and the dispositional hearing, respondent father did not
qualify as a ‘respondent.’ Although the foster care workers
voiced some concerns involving respondent father’s medical
condition, at no point until petitioner filed the supplemental
petition did it directly identify an act or omission that
converted respondent father’s status from that of a
nonoffending parent into that of a respondent. Under the
applicable statute and court rule, respondent father thus
enjoyed no right to appointed counsel during the first four
months of the proceedings. However, when the circuit court
authorized the supplemental petition . . . , it was required to
advise respondent father of his right to appointed counsel.”
In re Williams, supra at 276.

Appointment of appellate counsel. MCR 3.977(J) assigns an indigent
respondent-parent a right to appointed appellate counsel following
termination of parental rights. MCR 3.977(J)(1) requires a court to advise
a respondent-parent of this and related rights. MCR 3.977(J)(2)–(3) then
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set forth the circumstances in which the court must appoint counsel and
provide copies of transcripts. MCR 3.977(J) states:12

“(J) Respondent’s Rights Following Termination.

“(1) Advice. Immediately after entry of an order
terminating parental rights, the court shall advise the
respondent parent orally or in writing that:

(a) The respondent is entitled to appellate review
of the order.

(b) If the respondent is financially unable to
provide an attorney to perfect an appeal, the court
will appoint an attorney and furnish the attorney
with the portions of the transcript and record the
attorney requires to appeal.

(c) A request for the assistance of an attorney must
be made within 14 days after notice of the order is
given or an order is entered denying a timely filed
postjudgment motion. The court must then give a
form to the respondent with the instructions (to be
repeated on the form) that if the respondent
desires the appointment of an attorney, the form
must be returned to the court within the required
period (to be stated on the form).

(d) The respondent has the right to file a denial of
release of identifying information, a revocation of a
denial of release, and to keep current the
respondent’s name and address as provided in
MCL 710.27.

“(2) Appointment of Attorney.

(a) If a request is timely filed and the court finds
that the respondent is financially unable to provide
an attorney, the court shall appoint an attorney
within 14 days after the respondent’s request is
filed. The chief judge of the court shall bear
primary responsibility for ensuring that the
appointment is made within the deadline stated in
this rule.

(b) In a case involving the termination of parental
rights, the order described in (I)(2) and (3) must be
entered on a form approved by the State Court

12 See SCAO Forms JC 44 and JC 84.
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Administrator’s Office, entitled “Claim of Appeal
and Order Appointing Counsel,” and the court
must immediately send to the Court of Appeals a
copy of the Claim of Appeal and Order
Appointing Counsel, a copy of the judgment or
order being appealed, and a copy of the complete
register of actions in the case. The court must also
file in the Court of Appeals proof of having made
service of the Claim of Appeal and Order
Appointing Counsel on the respondent(s),
appointed counsel for the respondent(s), the court
reporter(s)/recorder(s), petitioner, the prosecuting
attorney, the lawyer-guardian ad litem for the
child(ren) under MCL 712A.13a(1)(f),13 and the
guardian ad litem or attorney (if any) for the
child(ren). Entry of the order by the trial court
pursuant to this subrule constitutes a timely filed
claim of appeal for the purposes of MCR 7.204.

“(3) Transcripts. If the court finds that the respondent is
financially unable to pay for the preparation of
transcripts for appeal, the court must order transcripts
prepared at public expense.”

See, generally, In re Conley, 216 Mich App 41, 45 (1996) (Court of Appeals
refused to require appointment of appellate counsel where tardiness of
request was the only reason for denial of the request for counsel;
appointment in such circumstances is within the court’s discretion).

See also MLB v SLJ, 519 US 102, 113–16 (1996) (state’s conditioning of
parent’s appeal by right of an order terminating parental rights on
prepayment of transcript fees is inconsistent with the requirements of
due process and equal protection).

Affirmative action required for continuation of representation. In In re
Hall, 188 Mich App 217, 220–22 (1991), respondent-mother failed to
contact her court-appointed attorney for 16 months prior to a
dispositional review hearing. The trial court dismissed her attorney, and
at a subsequent review hearing, a caseworker testified that respondent’s
child had been sexually abused by respondent’s boyfriend while in foster
care. A supplemental petition requesting termination of respondent’s
parental rights was pending at the time of the subsequent review
hearing. On appeal, respondent argued that the trial court should have
appointed counsel on its own motion for her at the subsequent review
hearing. The Court of Appeals disagreed, holding that former MCR
5.915(B) required some affirmative action by a respondent in order to

13 MCL 712A.13a has been amended. See now MCL 712A.13a(1)(g).
Page 7-12 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 7.4
have counsel appointed for purposes of a review hearing, even where a
supplemental petition requesting termination of parental rights has been
filed. In addition, respondent’s failure to contact her court-appointed
attorney and her failure to appear at any review hearings constituted a
waiver of her right to appointed counsel.

Note: Prior MCR 5.915(B) required a court to appoint counsel
“if the respondent desires an attorney . . . .” Current MCR
3.915(B)(1)(b)(i) requires appointment if “the respondent
requests appointment of an attorney . . . .”

In In re Powers, 244 Mich App 111 (2000), respondent-father failed to
appear at a termination of parental rights hearing. When his court-
appointed attorney appeared late at the hearing, the hearing referee
dismissed her. Id. at 120-21. The Court of Appeals remanded the case to
the trial court for a hearing on whether respondent-father was denied his
right to counsel at the termination hearing. Id. at 124. The Court of
Appeals distinguished Hall, supra, because Hall involved dismissal of
counsel from a dispositional review hearing, not a termination of
parental rights hearing. Id. at 122-23.

By analogy to criminal cases, a court must allow a respondent who has
initially waived counsel to withdraw from self-representation “if the
[respondent] shows a legitimate reason for the change and if substitution
would ‘not result in unwarranted disruption prejudicial to the orderly
progress of the case’.” In re Cobb, 130 Mich App 598, 600–01 (1983),
quoting People v Eddington, 77 Mich App 177, 188 (1988).

Effective assistance of counsel. In In re EP, 234 Mich App 582, 597–98
(1999), overruled on other grounds 462 Mich 341 (2000), the Court of
Appeals stated the following regarding effective assistance of counsel
representing respondents in child protective proceedings:

“The right to counsel guaranteed by the United States and
Michigan Constitutions, US Const, Am VI; Const 1963, art 1,
§ 20, is the right to effective assistance of counsel. People v
Pubrat, 451 Mich. 589, 594; 548 N.W.2d 595 (1996). The
juvenile court is required to appoint an attorney for the child
in child protective proceedings. MCL 712A.17c(7); MSA
27.3178(598.17c)(7). Although the constitutional provisions
explicitly guaranteeing the right to counsel apply only in
criminal proceedings, the right to due process also indirectly
guarantees assistance of counsel in child protective
proceedings. Thus, the principles of effective assistance of
counsel developed in the context of criminal law apply by
analogy in child protective proceedings. In re Simon, 171
Mich. App. 443, 447; 431 N.W.2d 71 (1988); In re Trowbridge,
155 Mich. App. 785, 786; 401 N.W.2d 65 (1986).”
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In EP, the Court of Appeals held that a respondent could not assert a
claim of ineffective assistance of counsel on behalf of her child, as the
right to effective assistance of counsel is personal and cannot be asserted
vicariously. EP, supra at 598.

In In re CR, 250 Mich App 185, 198 (2002), the Court of Appeals briefly
recited the applicable standard:

“To prevail on this claim of ineffective assistance of counsel,
[a respondent] must show that her [or his] trial counsel’s
performance was deficient, i.e., she [or he] must ‘show that
counsel’s performance fell below an objective standard of
reasonableness, and that the representation so prejudiced’
her [or him] that it denied her [or him] a fair trial. This
necessarily entails proving prejudice to [the respondent],
which means that there is ‘a reasonable probability that, but
for counsel’s unprofessional errors, the result would have
been different.” (Citations omitted.)

Conflict of interest. In In re Osborne (On Remand, After Remand), 237 Mich
App 597, 603 (1999), lv app den 461 Mich 931 (1999), the Court of Appeals
held that “plain error regarding a conflict of interest of counsel falls
within the category of error for which prejudice must be proved before
reversal may be ordered.” One of the respondent’s five court-appointed
attorneys represented the respondent at a review hearing and, one year
later, as an assistant prosecuting attorney, represented the DHS as
petitioner at a termination of parental rights hearing. The Court of
Appeals initially held that reversal was warranted regardless of
prejudice. In re Osborne, 230 Mich App 712, 716–17 (1998). The Michigan
Supreme Court vacated the Court of Appeals’ opinion and remanded the
case to the trial court for an evidentiary hearing to determine whether the
respondent suffered actual prejudice. In re Osborne, 459 Mich 360 (1999).
At the evidentiary hearing, the attorney testified that he did not recall
representing the respondent or obtaining information from her. On
appeal after the evidentiary hearing, the Court of Appeals affirmed the
trial court’s finding that the respondent did not suffer actual prejudice. In
re Osborne (On Remand, After Remand), supra at 602–03.

Appointment of counsel in proceedings involving an Indian child. The
appointment of counsel in a “child custody proceeding” pursuant to the
Indian Child Welfare Act (ICWA) is governed by 25 USC 1912(b), which
provides:

“Appointment of counsel. In any case in which the court
determines indigency, the parent or Indian custodian shall
have the right to court-appointed counsel in any removal,
placement, or termination proceeding. The court may, in its
discretion, appoint counsel for the child upon a finding that
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such appointment is in the best interest of the child. Where
State law makes no provision for appointment of counsel in
such proceedings, the court shall promptly notify the
Secretary14 upon appointment of counsel, and the Secretary,
upon certification of the presiding judge, shall pay
reasonable fees and expenses out of funds which may be
appropriated pursuant to [25 USC 13].”

When the court notifies the Secretary of the appointment of counsel, the
court must also notify the Bureau of Indian Affairs Area Director at
Minneapolis Area Director, Bureau of Indian Affairs, 331 Second Avenue
South, Minneapolis, Minnesota 55401-2241. 25 CFR 23.13(a) and 25 CFR
23.11(c)(2). Pursuant to 25 CFR 23.13(a)(1)–(7), the notice of appointment
of counsel must include the following:

“(1) Name, address, and telephone number of attorney who
has been appointed.

“(2) Name and address of client for whom counsel is
appointed.

“(3) Relationship of client to child.

“(4) Name of Indian child’s tribe.

“(5) Copy of the petition or complaint.

“(6) Certification by the court that state law makes no
provision for appointment of counsel in such proceedings.

“(7) Certification by the court that the Indian client is
indigent.”

14 The “Secretary” refers to the Secretary of the Interior. 25 USC 1903(11); MCR 3.002(12). See Chapter 20
for a detailed discussion of the Indian Child Welfare Act.
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7.5 Appointment of Lawyer-Guardians Ad Litem for 
Children

Appointment under the Child Protection Law. MCL 722.630 states as
follows:

“In each case filed under this act in which judicial
proceedings are necessary, the court shall appoint a lawyer-
guardian ad litem to represent the child. A lawyer-guardian
ad litem represents the child and has powers and duties in
relation to that representation as set forth in . . . MCL
712A.17d. All provisions of . . . 712A.17d[] apply to a lawyer-
guardian ad litem appointed under this act.”

MCL 722.622(r) defines “lawyer-guardian ad litem” as “an attorney
appointed under [MCL 722.630] who has the powers and duties
referenced by [MCL 722.630].

Appointment under the Juvenile Code. The court must appoint a
lawyer-guardian ad litem to represent the child, and the child may not
waive the assistance of a lawyer-guardian ad litem. MCL 712A.17c(7)–(9)
state as follows:

“(7) In a proceeding under section 2(b) or (c) of this chapter,
the court shall appoint a lawyer-guardian ad litem to
represent the child. The child shall not waive the assistance
of the lawyer-guardian ad litem. In addition to any other
powers and duties, a lawyer-guardian ad litem’s powers and
duties include those prescribed in section 17d. 

“(8) If [a] . . . lawyer-guardian ad litem is appointed for a
party under this act, after a determination of ability to pay
the court may enter an order assessing attorney costs against
the party or the person responsible for that party’s support,
or against the money allocated from marriage license fees for
family counseling services under section 3 of 1887 PA 128,
MCL 551.103. An order assessing attorney costs may be
enforced through contempt proceedings. 

“(9) A[] . . . lawyer-guardian ad litem appointed by the court
under this section shall serve until discharged by the court. If
the child’s case was petitioned under section 2(b) of this
chapter, the court shall not discharge the lawyer-guardian ad
litem for the child as long as the child is subject to the
jurisdiction, control, or supervision of the court, or of the
Michigan children’s institute or other agency, unless the
court discharges the lawyer-guardian ad litem for good cause
shown on the record. If the child remains subject to the
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jurisdiction, control, or supervision of the court, or the
Michigan children’s institute or other agency, the court shall
immediately appoint another lawyer-guardian ad litem to
represent the child.” 

MCL 712A.13a(1)(g) defines “lawyer-guardian ad litem” as follows:

“‘Lawyer-guardian ad litem’ means an attorney appointed
under section 17c of this chapter. A lawyer-guardian ad litem
represents the child, and has the powers and duties, as set
forth in section 17d of this chapter. The provisions of section
17d of this chapter also apply to a lawyer-guardian ad litem
appointed under each of the following:

(i)  Section 5213 or 5219 of the estates and protected
individuals code, 1998 PA 386, MCL 700.5213 and
700.5219.15 

(ii)  Section 4 of the child custody act of 1970, 1970 PA
91, MCL 722.24. 

(iii)  Section 10 of the child protection law, 1975 PA 238,
MCL 722.630.” 

The court rule governing appointment of lawyer-guardians ad litem,
MCR 3.915(B)(2), references the statute and requires that the court
appoint a lawyer-guardian ad litem for the preliminary hearing. MCR
3.915(B)(2)(a) requires that the court ask the lawyer-guardian ad litem, at
each hearing, if he or she has met with the child as required by MCL
712A.17d(1)(d), and if the lawyer-guardian ad litem has not met with the
child, he or she must state the reasons for failing to do so on the record.
The Staff Comment to this subrule states that it “is designed to enforce
the statutory requirement in MCL 712A.17d that lawyers-guardians ad
litem for children meet with their clients before each hearing.”16 MCR
3.915(B)(2) states:

“(2) Child.

(a) The court must appoint a lawyer-guardian ad litem
to represent the child at every hearing, including the
preliminary hearing. The child may not waive the
assistance of a lawyer-guardian ad litem. The duties of
the lawyer-guardian ad litem are as provided by MCL
712A.17d. At each hearing, the court shall inquire
whether the lawyer-guardian ad litem has met with the

15 These provisions deal with the appointment of guardians for minors. See Section 4.12.
16 MCL 712A.17d has subsequently been amended to require that an LGAL “meet with or observe” a child
before specific proceedings listed in the statute.
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child, as required by MCL 712A.17d(1)(d) and if the
attorney has not met with the child, the court shall
require the lawyer-guardian ad litem to state, on the
record, his or her reasons for failing to do so.

(b) If a conflict arises between the lawyer-guardian ad
litem and the child regarding the child’s best interests,
the court may appoint an attorney to represent the
child’s stated interests.17

“(C) Appearance.  The appearance of an attorney is governed
by MCR 2.117(B).

“(D) Duration.

(1) An attorney retained by a party may withdraw only
on order of the court.

(2) An attorney or lawyer-guardian ad litem appointed
by the court to represent a party shall serve until
discharged by the court. The court may permit another
attorney to temporarily substitute for the child’s lawyer-
guardian ad litem at a hearing, if that would prevent the
hearing from being adjourned, or for other good cause.
Such a substitute attorney must be familiar with the case
and, for hearings other than a preliminary hearing or
emergency removal hearing, must review the agency
case file and consult with the foster parents and
caseworker before the hearing unless the child’s lawyer-
guardian ad litem has done so and communicated that
information to the substitute attorney. The court shall
inquire on the record whether the attorneys have
complied with the requirements of this subrule.”

“(E) Costs.  When an attorney is appointed for a party under
this rule, the court may enter an order assessing costs of the
representation against the party or against a person
responsible for the support of that party, which order may be
enforced  as provided by law.”

7.6 Powers and Duties of Lawyer-Guardians Ad Litem

A lawyer-guardian ad litem’s powers and duties include those prescribed
in MCL 712A.17d. That statute states as follows:

17 See Section 7.7, below.
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“(1) A lawyer-guardian ad litem’s duty is to the child, and not
the court. The lawyer-guardian ad litem’s powers and duties
include at least all of the following: 

(a) The obligations of the attorney-client privilege. 

(b) To serve as the independent representative for the
child’s best interests, and be entitled to full and active
participation in all aspects of the litigation and access to
all relevant information regarding the child. 

(c) To determine the facts of the case by conducting an
independent investigation including, but not limited to,
interviewing the child, social workers, family members,
and others as necessary, and reviewing relevant reports
and other information. The agency case file shall be
reviewed before disposition and before the hearing for
termination of parental rights. Updated materials shall
be reviewed as provided to the court and parties. The
supervising agency shall provide documentation of
progress relating to all aspects of the last court ordered
treatment plan, including copies of evaluations and
therapy reports and verification of parenting time not
later than 5 business days before the scheduled hearing. 

(d) To meet with or observe the child and assess the
child’s needs and wishes with regard to the
representation and the issues in the case in the
following instances: 

(i) Before the pretrial hearing. 

(ii) Before the initial disposition, if held more than
91 days after the petition has been authorized. 

(iii) Before a dispositional review hearing. 

(iv) Before a permanency planning hearing. 

(v) Before a post-termination review hearing. 

(vi) At least once during the pendency of a
supplemental petition. 

(vii) At other times as ordered by the court.
Adjourned or continued hearings do not require
additional visits unless directed by the court. 

(e) The court may allow alternative means of contact
with the child if good cause is shown on the record. 
Michigan Judicial Institute © 2011 Page 7-19



Section 7.6 Child Protective Proceedings Benchbook—Third Edition
(f) To explain to the child, taking into account the child’s
ability to understand the proceedings, the lawyer-
guardian ad litem’s role. 

(g) To file all necessary pleadings and papers and
independently call witnesses on the child’s behalf. 

(h) To attend all hearings and substitute representation
for the child only with court approval. 

(i) To make a determination regarding the child’s best
interests and advocate for those best interests according
to the lawyer-guardian ad litem’s understanding of
those best interests, regardless of whether the lawyer-
guardian ad litem’s determination reflects the child’s
wishes. The child’s wishes are relevant to the lawyer-
guardian ad litem’s determination of the child’s best
interests, and the lawyer-guardian ad litem shall weigh
the child’s wishes according to the child’s competence
and maturity. Consistent with the law governing
attorney-client privilege, the lawyer-guardian ad litem
shall inform the court as to the child’s wishes and
preferences. 

(j) To monitor the implementation of case plans and
court orders, and determine whether services the court
ordered for the child or the child’s family are being
provided in a timely manner and are accomplishing
their purpose. The lawyer-guardian ad litem shall
inform the court if the services are not being provided in
a timely manner, if the family fails to take advantage of
the services, or if the services are not accomplishing
their intended purpose. 

(k) Consistent with the rules of professional
responsibility, to identify common interests among the
parties and, to the extent possible, promote a
cooperative resolution of the matter through
consultation with the child’s parent, foster care
provider, guardian, and caseworker. 

(l) To request authorization by the court to pursue issues
on the child’s behalf that do not arise specifically from
the court appointment. 

“(2) If, after discussion between the child and his or her
lawyer-guardian ad litem, the lawyer-guardian ad litem
determines that the child’s interests as identified by the child
are inconsistent with the lawyer-guardian ad litem’s
determination of the child’s best interests, the lawyer-
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guardian ad litem shall communicate the child’s position to
the court. If the court considers the appointment appropriate
considering the child’s age and maturity and the nature of the
inconsistency between the child’s and the lawyer-guardian
ad litem’s identification of the child’s interests, the court may
appoint an attorney for the child. An attorney appointed
under this subsection serves in addition to the child’s lawyer-
guardian ad litem. 

“(3) The court or another party to the case shall not call a
lawyer-guardian ad litem as a witness to testify regarding
matters related to the case. The lawyer-guardian ad litem’s
file of the case is not discoverable.”

For a detailed discussion of the role a lawyer-guardian ad litem plays, see
the “Lawyer-Guardian Ad Litem Protocol,” at http://
courts.michigan.gov/scao/resources/standards/LGAL.pdf.

An “agency case file” means “the current file from the agency providing
direct services to the child, that can include the child protective services
file if the child has not been removed from the home or the family
independence agency or contract agency foster care file as defined under
1973 PA 116, MCL 722.111 to 722.128.” MCL 712A.13a(1)(b).

Effective assistance of counsel. A child is entitled to the effective
assistance of counsel. To constitute effective assistance of counsel, a
child’s attorney’s conduct must comply with “applicable statutes, court
rules, rules of professional conduct, and any logically relevant case law.”
In re AMB, 248 Mich App 144, 226 (2001).

Appointment of lawyer-guardian ad litem under the Safe Delivery of
Newborns Law. The court may appoint a lawyer-guardian ad litem to
represent a newborn under the Safe Delivery of Newborns Law, MCL
712.1 et seq. MCL 712.2(1). “‘Lawyer-guardian ad litem’ means an
attorney appointed under [MCL 712.2]. A lawyer-guardian ad litem
represents the newborn, and has the powers and duties, as set forth in
[MCL 712A.17d].”

7.7 Appointment of Attorney for the Child

MCL 712A.17d(2) allows for the court to appoint an attorney to represent
a child where the lawyer-guardian ad litem’s determination of the child’s
best interests conflicts with the child’s interests as identified by the child.
That statute states:

“If, after discussion between the child and his or her lawyer-
guardian ad litem, the lawyer-guardian ad litem determines
that the child’s interests as identified by the child are
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inconsistent with the lawyer-guardian ad litem’s
determination of the child’s best interests, the lawyer-
guardian ad litem shall communicate the child’s position to
the court. If the court considers the appointment appropriate
considering the child’s age and maturity and the nature of the
inconsistency between the child’s and the lawyer-guardian
ad litem’s identification of the child’s interests, the court may
appoint an attorney for the child. An attorney appointed
under this subsection serves in addition to the child’s lawyer-
guardian ad litem.” 

See also MCR 3.915(B)(2)(b), which states that “[i]f a conflict arises
between the lawyer-guardian ad litem and the child regarding the child’s
best interests, the court may appoint an attorney to represent the child’s
stated interests.”

MCL 712A.13a(1)(c) defines “attorney” as follows:

“‘Attorney’ means, if appointed to represent a child in a
proceeding under section 2(b) or (c) of this chapter, an
attorney serving as the child’s legal advocate in a traditional
attorney-client relationship with the child, as governed by
the Michigan rules of professional conduct. An attorney
defined under this subdivision owes the same duties of
undivided loyalty, confidentiality, and zealous
representation of the child’s expressed wishes as the attorney
would to an adult client. For the purpose of a notice required
under these sections, attorney includes a child’s lawyer-
guardian ad litem.” 

7.8 Appointment of Guardians Ad Litem

A guardian ad litem (GAL) may be appointed by the court to assist the
court in determining a child’s best interests. MCL 712A.17c(10) states that
“[t]o assist the court in determining a child’s best interests, the court may
appoint a guardian ad litem for a child involved in a proceeding under
this chapter.” A guardian ad litem does not need to be an attorney. MCL
712A.13a(1)(f).

The court rule governing appointment of a guardian ad litem in a child
protective proceeding, MCR 3.916, states as follows:

“(A) General.  The court may appoint a guardian ad litem for
a party if the court finds that the welfare of the party requires
it.

“(B) Appearance.  The appearance of a guardian ad litem must
be in writing and in a manner and form designated by the
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court.  The appearance shall contain a statement regarding
the existence of any interest that the guardian ad litem holds
in relation to the minor, the minor’s family, or any other
person in the proceeding before the court or in other matters.

“(C) Access to Information.  The appearance entitles the
guardian ad litem to be furnished copies of all petitions,
motions, and orders filed or entered, and to consult with the
attorney of the party for whom the guardian ad litem has
been appointed.

“(D) Costs.  The court may assess the cost of providing a
guardian ad litem against the party or a person responsible
for the support of the party, and may enforce the order of
reimbursement as provided by law.”

Like a Court-Appointed Special Advocate (CASA), a GAL may be
appointed to investigate the child’s circumstances and make
recommendations to the court regarding the child’s best interests. A
guardian ad litem’s duty is to the court, not the child.

7.9 Appointment of Court-Appointed Special Advocates 
(CASAs)

If available in the jurisdiction and appropriate in a given case, the court
may appoint a Court-Appointed Special Advocate or CASA. A CASA is a
volunteer who investigates the child’s circumstances and makes
recommendations to the court concerning the best interests of that child.
A CASA does not need to be an attorney. A CASA must maintain regular
contact with the child, investigate the background of a case, collect
information regarding the child, provide written reports to the court and
parties before a hearing, and testify when requested by the court.

MCR 3.917 sets forth the requirements regarding CASAs:

“(A) General.  The court may, upon entry of an appropriate
order, appoint a volunteer18 special advocate to assess and
make recommendations to the court concerning the best
interests of the child in any matter pending in the family
division. 

“(B) Qualifications. All court appointed special advocates
shall receive appropriate screening.

“(C) Duties.  Each court appointed special advocate shall
maintain regular contact with the child, investigate the

18 Because a CASA is a volunteer, the court will not enter an order assessing costs.
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background of the case, gather information regarding the
child’s status, provide written reports to the court and all
parties before each hearing, and appear at all hearings when
required by the court.  

“(D) Term of Appointment.  A court appointed special
advocate shall serve until discharged by the court.  

“(E) Access to Information.  Upon appointment by the court,
the special advocate may be given access to all information,
confidential or otherwise, contained in the court file if the
court so orders.  The special advocate shall consult with the
child’s lawyer-guardian ad litem.”

7.10 Required Procedures at Preliminary Hearings

A. Attempt to Notify Parent

“The court must determine if the parent, guardian, or legal
custodian has been notified . . . .  The preliminary hearing may be
adjourned for the purpose of securing the appearance of an
attorney, parent, guardian, or legal custodian or may be conducted
in the absence of the parent, guardian, or legal custodian if notice
has been given or if the court finds that a reasonable attempt to give
notice was made.” MCR 3.965(B)(1).19

Note: When a notice is returned as undeliverable, “‘the
adequacy of the [DHS]’s efforts will be evaluated in
light of the actions it takes after it learns that its attempt
at notice has failed.’” In re Rood, 483 Mich 73, 110 (2009),
quoting Sidun v Wayne Co Treas, 481 Mich 503, 511
(2008).  

B. Required Presence of Lawyer-Guardian Ad Litem for 
Child

MCR 3.965(B)(1) requires the court to determine if a lawyer-
guardian ad litem is present at the preliminary hearing. “The child’s
lawyer-guardian ad litem must be present to represent the child at
the preliminary hearing.  The court may make temporary orders for
the protection of the child pending the appearance of an attorney or
pending the completion of the preliminary hearing.  The court must
direct that the lawyer-guardian ad litem for the child receive a copy
of the petition.” MCR 3.965(B)(3).

19 See Section 5.4 for notice requirements.
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C. Reading the Allegations in Petition

“If the respondent is present, the court must assure that the
respondent has a copy of the petition.  The court must read the
allegations in the petition in open court, unless waived.” MCR
3.965(B)(4).

D. Decision to Continue With the Hearing

“The court shall determine if the petition should be dismissed or the
matter referred to alternate services.  If the court so determines the
court must release the child.  Otherwise, the court must continue
[with] the hearing.” MCR 3.965(B)(5).

E. Required Advice of Rights

MCR 3.965(B)(6)–(7) require the court to advise a respondent of
certain rights:

“(6) The court must advise the respondent of the right to
the assistance of an attorney at the preliminary hearing
and any subsequent hearing pursuant to MCR
3.915(B)(1)(a).20

“(7) The court must advise the respondent of the right to
trial on the allegations in the petition and that the trial
may be before a referee unless a demand for a jury or
judge is filed pursuant to MCR 3.911 or 3.912.”21

F. Opportunity for Respondent to Admit or Deny the 
Allegations

“The court shall allow the respondent an opportunity to deny or
admit the allegations and make a statement of explanation.” MCR
3.965(B)(8).

G. Determining Whether Child is Subject to Jurisdiction of 
Another Court

“The court must inquire whether the child is subject to the
continuing jurisdiction of another court and, if so, which court.”
MCR 3.965(B)(9).22

20See Section 7.4, above.
21See Section 9.5.
22 See Section 4.14.
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H. Required Procedures for Cases Involving Indian 
Children

“The court must inquire if the child or either parent is a member of
an Indian tribe.  If the child is a member, or if a parent is a member
and the child is eligible for membership in the tribe, the court must
determine the identity of the child’s tribe, notify the tribe, and, if the
child was taken into protective custody pursuant to MCR 3.963(A)
or the petition requests removal of the child, follow the procedures
set forth in MCR 3.967. If necessary, the court may adjourn the
preliminary hearing pending the conclusion of the removal hearing.
A removal hearing may be held in conjunction with the preliminary
hearing if all necessary parties have been notified as required by
MCR 3.905, there are no objections by the parties to do so, and at
least one expert witness is present to provide testimony.” MCR
3.965(B)(2).23

I. Inquiring About the Father’s Identity

If the child’s father has not been identified, the court must ask the
mother about the identity and whereabouts of the father. MCR
3.965(B)(13). 

J. Inquiring About Relative Caregivers

“The court must inquire of the parent, guardian, or legal custodian
regarding the identity of relatives of the child who might be
available to provide care.” MCR 3.965(B)(13).

7.11 Petition Authorization

MCR 3.965(B)(11) states as follows:

“Unless the preliminary hearing is adjourned, the court must
decide whether to authorize the filing of the petition and, if
authorized, whether the child should remain in the home, be
returned home, or be placed in foster care pending trial. The
court may authorize the filing of the petition upon a showing
of probable cause, unless waived, that one or more of the
allegations in the petition are true and fall within MCL
712A.2(b). The Michigan Rules of Evidence do not apply,
other than those with respect to privileges, except to the
extent that such privileges are abrogated by MCL 722.631.”24

23 See Chapter 20.
24 See Chapter 8 regarding placement of a child and Section 11.3 regarding abrogation of privileges.
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MCL 712A.13a(2) contains substantially similar language.

The factual allegations in a petition need not be proven at a preliminary
hearing. See In re Hatcher, 443 Mich 426, 434–35 (1993) (at a preliminary
hearing, court must make “a finding of probable cause to substantiate
that the facts alleged in the petition are true and that if proven at trial
would fall under [MCL 712A.2(b)]”). In the analogous context of a
preliminary examination in a criminal case, probable cause has been
defined as “[a] reasonable ground of suspicion, supported by
circumstances sufficiently strong in themselves to warrant a cautious
man in the belief that a person accused is guilty of the offense with which
he is charged.” People v Dellabonda, 265 Mich 486, 490 (1933).

The “probable-cause” phase of a preliminary hearing may proceed in the
following ways:

 Respondent waives probable-cause determination: if the
respondent waives the probable-cause determination, the
verified petition allows the court to authorize the filing of the
petition. This is similar to the probable-cause “showing” at a
preliminary inquiry. See MCR 3.962(B)(3) and MCL
712A.13a(2). Alternatively, the court may swear in the
petitioner and have the petitioner make a record, on
information and belief, that the allegations in the petition are
true.

 Respondent does not waive probable-cause determination
and witnesses are present: if the respondent does not waive
the probable-cause determination, the petitioner presents
witnesses, the respondent cross-examines those witnesses, and
the court makes its findings or adjourns the hearing to allow
presentation of additional witnesses or evidence. If the court
finds probable cause that one or more of the allegations in the
petition are true, the court may authorize the filing of the
petition.

 Respondent does not waive probable-cause determination
and no witnesses are present: if the respondent does not waive
the probable-cause determination and no witnesses are
present, the court may adjourn the hearing to allow
presentation of witnesses. When the hearing resumes, if
witnesses are presented, the procedures outlined immediately
above apply. If no witnesses are presented, the court must
dismiss the petition.

The court may allow amendment of the petition. A petition may be
amended at any stage of the proceedings as the ends of justice require.
MCL 712A.11(6).
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7.12 Procedures Following Petition Authorization

MCR 3.965(B)(12) sets forth the procedures to be followed following
authorization of petition:

“(12) If the court authorizes the filing of the petition, the
court:

“(a) may release the child to a parent, guardian, or legal
custodian and may order such reasonable terms and
conditions believed necessary to protect the physical
health or mental well-being of the child; or

“(b) may order placement of the child after making the
determinations specified in subrules (C) and (D), if
those determinations have not previously been made.25

If the child is an Indian child, the child must be placed
in descending order of preference with:

(i) a member of the child’s extended family,

(ii) a foster home licensed, approved, or specified
by the child’s tribe, 

(iii) an Indian foster family licensed or approved
by a non-Indian licensing authority, 

(iv) an institution for children approved by an
Indian tribe or operated by an Indian organization
that has a program suitable to meet the child’s
needs.

“The court may order another placement for good cause
shown. If the Indian child’s tribe has established by
resolution a different order of preference than the order
prescribed above, placement shall follow that tribe’s
order of preference as long as the placement is the least
restrictive setting appropriate to the particular needs of
the child, as provided in 25 USC 1915(b). The standards
to be applied in meeting the preference requirements
above shall be the prevailing social and cultural
standards of the Indian community in which the parent
or extended family resides or with which the parent or
extended family members maintain social and cultural
ties.”26

25 See Chapter 8.
26 See Section 20.10 for additional information on preferred placements of Indian children.
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7.13 Requirements to Order Alleged Abuser From the 
Child’s Home

Under MCL 712A.13a(4), the court may order a parent, guardian,
custodian, “nonparent adult,” or other person residing in a child’s home
to leave the home.27 MCL 712A.13a(5) requires a court to make certain
findings before returning a child home or placing a child in unlicensed
foster care (i.e., with a relative) where abuse has been alleged, regardless
of whether the alleged abuser has been ordered from the home.

MCL 712A.13a(4) states as follows:

“(4) The court may order a parent, guardian, custodian,
nonparent adult, or other person residing in a child’s home to
leave the home and, except as the court orders, not to
subsequently return to the home if all of the following take
place:

(a) A petition alleging abuse of the child by the parent,
guardian, custodian, nonparent adult, or other person is
authorized under subsection (2).28 

(b) The court after a hearing finds probable cause to
believe the parent, guardian, custodian, nonparent
adult, or other person committed the abuse. 

(c) The court finds on the record that the presence in the
home of the person alleged to have committed the abuse
presents a substantial risk of harm to the child’s life,
physical health, or mental well-being.”

“Abuse” by a parent, guardian, custodian, or “nonparent adult,” for
purposes of this provision, is defined as one or more of the following:

“(a) Harm or threatened harm by a person to a juvenile’s
health or welfare that occurs through nonaccidental
physical or mental injury. 

“(b) Engaging in sexual contact or sexual penetration as
defined in . . . MCL 750.520a, with a juvenile. 

“(c) Sexual exploitation of a juvenile, which includes,
but is not limited to, allowing, permitting, or
encouraging a juvenile to engage in prostitution or
allowing, permitting, encouraging, or engaging in

27 See Section 7.15, below, for discussion of the enforcement of such an order.
28 See Section 7.11, above.
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photographing, filming, or depicting a juvenile engaged
in a listed sexual act as defined in . . . MCL 750.145c.29 

“(d) Maltreatment of a juvenile.” MCL 712A.13a(15)(a)–
(d).

In determining whether to order a parent, guardian, custodian,
“nonparent adult,” or other person from the home, the court may
consider whether the parent who is to remain in the home:

 is married to the person to be removed from the home, or

 has a legal right to retain possession of the home.

MCL 712A.13a(6).

The order removing a parent or person from the home may contain one
or more of the following conditions:

“(a) The court may require the alleged abusive parent to pay
appropriate support to maintain a suitable home
environment for the juvenile during the duration of the
order. 

“(b) The court may order the alleged abusive person,
according to terms the court may set, to surrender to a local
law enforcement agency any firearms or other potentially
dangerous weapons the alleged abusive person owns,
possesses, or uses. 

“(c) The court may include any reasonable term or condition
necessary for the juvenile’s physical or mental well-being or
necessary to protect the juvenile.” MCL 712A.13a(7)(a)–(c).

Required findings when abuse is alleged. MCL 712A.13a(5) states:

“If a petition alleges abuse by a person described in
subsection (4), regardless of whether the court orders the
alleged abuser to leave the child’s home under subsection (4),
the court shall not leave the child in or return the child to the
child’s home or place the child with a person not licensed
under 1973 PA 116, MCL 722.111 to 722.128, unless the court
finds that the conditions of custody at the placement and
with the individual with whom the child is placed are
adequate to safeguard the child from the risk of harm to the
child’s life, physical health, or mental well-being.” 

29 See Section 2.1(A)–(B) for discussion of the terms used to define “abuse.”
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Required considerations when severe physical injury or sexual abuse
is alleged. If severe physically injury or sexual abuse is alleged,30 the
court must consider at least the following at a preliminary hearing:

 ordering the alleged abuser to leave the child’s home as
described in MCL 712A.13a(4), and

 the limitations on placement described in MCL 712A.13a(5).

MCL 712A.13a(2).

7.14 Orders Affecting “Nonparent Adults”

At a preliminary hearing, the court may issue an order that affects a
“nonparent adult” and that does one or both of the following:

 permanently removes the “nonparent adult” from the child’s
home,31 and/or

 permanently restrains the “nonparent adult” from coming into
contact with or within close proximity of the child.

MCL 712A.6b(1)(c) and (d).

A “nonparent adult” is a person 18 years old or older who, regardless of
the person’s domicile, meets all of the following criteria in relation to a
child over whom the court takes jurisdiction under MCL 712A.2(b):

 the person has substantial and regular contact with the child;

 the person has a close personal relationship with the child’s
parent or with a “person responsible for the child’s health or
welfare”; and

 the person is not the child’s parent or a person otherwise
related to the child by blood or affinity to the third degree.

MCL 712A.13a(1)(h)(i)–(iii).

A “nonparent adult” who violates an order issued by the court pursuant
to §6b of the Juvenile Code is guilty of a misdemeanor punishable by
imprisonment for not more than one year, a fine of not more than
$1000.00, or both. Subsequent violations are punishable as felonies by
imprisonment for not more than two years, a fine of not more than

30 See Section 2.21 for a discussion of petition requirements in such cases.
31 See Section 7.13, above.
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$2000.00, or both. Moreover, §6b of the Juvenile Code does not prohibit a
“nonparent adult” from being charged with, convicted of, or punished
for any other violation of law he or she commits while violating an order
issued under this section of the Juvenile Code. MCL 712A.6b(2)–(4).

In addition, the court may exercise its criminal or civil contempt powers
for a violation of §6b of the Juvenile Code. MCL 712A.6b(5).32

MCL 712A.6b does not affect the authority or jurisdiction of the court to
issue orders affecting adults under MCL 712A.6. MCL 712A.6b(6).33

7.15 Warrantless Arrest of Persons Violating Orders 
Removing Them From Child’s Home

MCL 764.15f(1) gives a law enforcement officer authority to arrest
without a warrant a person for violation of an order removing that
person from a child’s home. That statute states:

“(1) A peace officer, without a warrant, may arrest and take
into custody a person if the peace officer has reasonable
cause to believe all of the following exist: 

(a) The probate court before January 1, 1998 or the
family division of circuit court on or after January 1,
1998 has issued an order under section 13a(4)34 of
chapter XIIA of Act No. 288 of the Public Acts of 1939,
being section 712A.13a of the Michigan Compiled Laws,
stating on its face the period of time for which the order
is valid. 

(b) A true copy of the order and proof of service has
been filed with the law enforcement agency having
jurisdiction of the area in which the person having
custody of the child pursuant to section 13a(4) of
chapter XIIA of Act No. 288 of the Public Acts of 1939
resides. 

(c) The person named in the order has received notice of
the order. 

(d) The person named in the order is acting in violation
of the order. 

32See Section 4.18, above.
33 See Section 4.17.
34 See Section 7.13, above.
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(e) The order states on its face that a violation of its
terms subjects the person to criminal contempt of court
and, if found guilty, the person shall be imprisoned for
not more than 90 days and may be fined not more than
$500.00.” MCL 764.15f(1)(a)–(e).

Orders and proofs of service must be entered into the Law Enforcement
Information Network (LEIN).  MCL 764.15f(6). If an order is rescinded,
the court must immediately order the removal of the protective order
from LEIN. MCL 764.15f(7). In People v Freeman, 240 Mich App 235, 236
(2000), the Court of Appeals held that a police officer’s reliance on LEIN
information provided reasonable cause to believe that a respondent
named in a personal protection order (PPO) had notice of the PPO and
had violated it, thereby supporting an immediate arrest. The Court noted
that “reasonable cause” means “having enough information to lead an
ordinarily careful person to believe that the defendant committed a
crime. CJI2d 13.5(4).”

A person arrested must be brought before the Family Division having
jurisdiction of the cause within 24 hours after the arrest to answer to a
charge of contempt for violation of the order. MCL 764.15f(3).35 A Family
Division judge must then:

 set a time certain for a hearing on the alleged violation of the
order. The hearing must be conducted within 72 hours after
arrest, unless extended by the court on motion of the person
arrested;

 set a reasonable bond pending a hearing of the alleged
violation of the order; and

 notify the person having custody of the child and direct that
person to appear at the hearing and give evidence on the
charge of contempt.

MCL 764.15f(3)(a)–(c).

MCL 764.15f(4) states:

“For purposes of this section, a judge of the family division of
circuit court may arraign, take a plea, or sentence the person
for criminal contempt in the same manner that the circuit
court may arraign, take a plea, or sentence a person in other
criminal cases.” 

35 See Section 7.14, above, for discussion of criminal penalties for violation of orders affecting “nonparent
adults.”
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If a Family Division judge is unavailable within 24 hours after arrest, the
person must be taken before a district court judge, who must set a
hearing before the Family Division that entered the order violated or that
has jurisdiction over the order, and must set bond. MCL 764.15f(5).

Note: The requirements for enforcing orders issued under
MCL 712A.13a(4) are similar to the requirements for
enforcing a PPO. For further discussion, see Domestic Violence
Benchbook: A Guide to Civil & Criminal Proceedings (3d ed) (MJI,
2004-April 2009). For a detailed discussion of contempt
proceedings, see Contempt of Court Benchbook—Fourth Edition
(MJI, 2008-April 2009).
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As described in Chapter 3, a court may order that a child be taken into
temporary protective custody pending a preliminary hearing. Chapter 7
discusses requirements for preliminary hearings. If the court authorizes
the filing of a petition at a preliminary hearing, the court must also
decide whether to order the child returned to his or her parent or parents,
guardian, or legal custodian, or to place the child outside of his or her
home. The requirements for placing a child outside of his or her home
and for reviewing this initial placement decision are discussed in this
chapter. This chapter also discusses the release of information concerning
a child to the child’s care provider. In addition, Section 8.17 contains a
discussion of the requirements to place a child and terminate parental
rights under the Safe Delivery of Newborns Law.

As an alternative to placing a child outside of his or her home, a court
may order an alleged abuser out of the child’s home. See Sections 7.13–
7.15. For the requirements to place an Indian child outside of his or her
home, see Chapter 20.

8.1 Requirements to Release or Place a Child Pending 
Trial

A. Requirements to Release a Child to a Parent, Guardian, 
or Legal Custodian

MCL 712A.13a(3) provides the court with authority to release a
child to his or her parent or parents, guardian, or legal custodian
even though a petition has been authorized. That statute states:

“Except as provided in subsection (5), if a petition under
subsection (2) is authorized, the court may release the
juvenile in the custody of either of the juvenile’s parents
or the juvenile’s guardian or custodian under reasonable
terms and conditions necessary for either the juvenile’s
physical health or mental well-being.”

The applicable court rule, MCR 3.965(B)(12)(a), states that,
following petition authorization, a court “may release the child to a
parent, guardian, or legal custodian and may order such reasonable
terms and conditions believed necessary to protect the physical
health or mental well-being of the child.”

“No one has the right to post bail in a protective proceeding for the
release of a child in the custody of the court.” MCR 3.965(C)(5).

Required findings when abuse is alleged. If a petition alleges that
a parent, guardian, custodian, nonparent adult, or other person
residing in a child’s home has abused the child, the court may not
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leave the child in or return the child to the home unless it “finds that
the conditions of custody . . . are adequate to safeguard the child
from the risk of harm to the child’s life, physical health, or mental
well-being.” MCL 712A.13a(5).1

B. Requirements to Place a Child Outside His or Her Home

If the petition is authorized for filing, the court may order
placement of the child outside of his or her home. MCR 3.965(C)(1)
states as follows:

“(1) Placement; Proofs. If the child was not released under
subrule (B), the court shall receive evidence, unless waived,
to establish that the criteria for placement set forth in subrule
3.965(C)(2) are present. The respondent shall be given an
opportunity to cross-examine witnesses, to subpoena
witnesses, and to offer proofs to counter the admitted
evidence.”

MCR 3.965(C)(2) states:

“(2) Criteria.  If continuing the child’s residence in the
home is contrary to the welfare of the child, the court
shall not return the child to the home, but shall order
the child placed in the most family-like setting available
consistent with the child’s needs.”

“‘Contrary to the welfare of the child’ includes, but is not limited to,
situations in which the child’s life, physical health, or mental well-
being is unreasonably placed at risk.” MCR 3.903(C)(3).

The court’s findings may be on the basis of hearsay evidence that
possesses adequate indicia of trustworthiness. MCR 3.965(C)(3).

Establishing a child’s eligibility for federal foster care
maintenance payments. To establish eligibility for federal funding
of a child’s foster care placement, a court must make a finding in its
first order that sanctions a child’s removal from his or her home that
“continuation in the home is contrary to the welfare of the child.” 45
CFR 1356.21(c). This finding must be detailed and be included in the
court order or hearing transcript. Affidavits, nunc pro tunc orders,
or orders simply referencing a Michigan statute or court rule are
insufficient. 45 CFR 1356.21(d).2

1 See Section 7.13 for a more detailed discussion.
2 See Sections 3.2 and 14.1 for further discussion of these requirements.
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Limitations on placements when abuse is alleged. MCL
712A.13a(5) prohibits placing a child in unlicensed foster care (i.e.,
with a relative) when abuse is alleged “unless the court finds that
the conditions of custody . . . are adequate to safeguard the child
from the risk of harm to the child’s life, physical health, or mental
well-being.”3

Transfer of case from Children’s Protective Services (CPS) to
Foster Care Services. If the child has been removed from his or her
home or placed in foster care, responsibility for case service and
management is transferred from CPS to Foster Care Services. The
CPS case is kept open through the adjudicative phase of court
proceedings, however, as a CPS worker may be required to testify at
trial. Foster care services or agency workers complete the Initial
Services Plan and arrange parenting time and, if necessary, sibling
visits. If the agency becomes aware of additional abuse or neglect by
a parent, guardian, custodian, nonparent adult, foster parent, or
other person while the child is under the court’s jurisdiction, and if
the abuse or neglect is substantiated, the agency must file a
supplemental petition. See MCL 712A.19(1) and DHS Services
Manual, CFF 722-13 and CFP 716-9.

8.2 Type of Placements Available

Most family-like setting. If not released, the child must be placed in the
most family-like setting consistent with the needs of the child. MCL
712A.13a(10); MCR 3.965(C)(2). MCL 712A.1(3) states in part that “[i]f a
juvenile is removed from the control of his or her parents, the juvenile
shall be placed in care as nearly as possible equivalent to the care that
should have been given to the juvenile by his or her parents.”

If an Indian child is involved in the proceedings, the court must follow
the placement preferences as outlined in MCR 3.965(B)(12)(b).4 See
Section 7.12 for additional information.

“Placement” defined. “‘Placement’ means court-approved transfer of
physical custody of a child to foster care, a shelter home, a hospital, or a
private treatment agency.” MCR 3.903(C)(8). “‘Foster care’ means 24-
hour a day substitute care for children placed away from their parents,
guardians, or legal custodians, and for whom the court has given the
Family Independence Agency placement and care responsibility,
including, but not limited to,

3 See Section 7.13.
4 MCR 3.965(B)(12)(b) mirrors the placement preferences for Indian children under the ICWA as outlined
in 25 USC 1915(b). See Section 20.10.
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(a) care provided to a child in a foster family home, foster
family group home, or child caring institution licensed or
approved under MCL 722.111 et seq., or

(b) care provided to a child in a relative’s home pursuant to
an order of the court.” MCR 3.903(C)(4).5

MCL 712A.13a(1)(e) contains a substantially similar definition of “foster
care.”

Placement often occurs through an “agency,” either a local DHS office or
a private agency under contract with DHS. “Agency” means “a public or
private organization, institution, or facility that is performing the
functions under part D of title IV of the social security act, 42 USC 651 to
655, 656 to 657, 658a to 660, and 663 to 669b, or that is responsible under
court order or contractual arrangement for a juvenile’s care and
supervision.” MCL 712A.13a(1)(a).

MCL 712A.14(3) and MCL 712A.16(2) allow a court or agency to place a
child in the following homes or facilities:

 the home of the child’s parent or parents, guardian, or legal
custodian;

 in a licensed county child care home or facility;

 with a licensed child caring institution; or

 with a licensed child placing agency.

A “child caring institution” is defined in MCL 722.111(1)(b) and
includes:

“ . . . a child care facility that is organized for the purpose of
receiving minor children for care, maintenance, and
supervision, usually on a 24-hour basis, in buildings
maintained by the child caring institution for that purpose,
and operates throughout the year. . . . Child caring institution
also includes institutions for mentally retarded or
emotionally disturbed minor children.”

A “child placing agency” is defined in MCL 722.111(1)(c) and includes:

“. . . a governmental organization or an agency organized . . .
for the purpose of receiving children for placement in private
family homes for foster care or for adoption. The function of
a child placing agency may include investigating applicants

5 Federal Title IV-E funding is unavailable if the child’s foster home is unlicensed. See Section 14.1.
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for adoption and investigating and certifying foster family
homes and foster family group homes as provided in this act.
The function of a child placing agency may also include
supervising children who are 16 or 17 years of age and who
are living in unlicensed residences as provided in [MCL
722.115(4)].”

Relative placements. Before a supervising agency determines where to
place a child in its care, it must give special consideration and preference
to the child’s relatives who are willing and fit to care for the child and can
meet the child’s developmental, emotional, and physical needs. MCL
722.954a(5). The supervising agency’s decision on where to place the
child must be made in the child’s best interests. Id.

Upon the child’s removal from parental custody, as part of the Initial
Service Plan, the child’s supervising agency must, within 30 days,
identify, locate, notify, and consult with relatives to determine placement
with a fit and appropriate relative who would meet the child’s
developmental, emotional, and physical needs. MCL 722.954a(2). In
notifying the child’s relatives, the supervising agency must:

“(a) Specify that the child has been removed from the
custody of the child’s parent.

“(b) Explain the options the relative has to participate in the
care and placement of the child, including any option that
may be lost by failing to respond to the notification.

“(c) Describe the requirements and benefits, including the
amount of monetary benefits, of becoming a licensed foster
family home.

“(d) Describe how the relative may subsequently enter into
an agreement with the department for guardianship
assistance.” MCL 722.954a(3).

“‘Related’ means a parent, grandparent, brother, sister, stepparent,
stepsister, stepbrother, uncle, aunt, cousin, great aunt, great uncle, or
stepgrandparent related by marriage, blood, or adoption.” MCL
722.111(1)(o).

Effective December 28, 2004, 2004 PA 475 amended MCL 712A.13a to add
a definition of “relative” and to allow a court to place a child with a
putative father’s parent in some circumstances. The definition of
“relative” contained in new MCL 712A.13a(1)(j) is broader than that
contained in MCL 722.111(1)(o) quoted in the paragraph above. MCL
712A.13a(1)(j) states:
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“‘Relative’ means an individual who is at least 18 years of age
and related to the child by blood, marriage, or adoption, as
grandparent, great-grandparent, great-great-grandparent,
aunt or uncle, great-aunt or great-uncle, great-great-aunt or
great-great-uncle, sibling, stepsibling, nephew or niece, first
cousin or first cousin once removed, and the spouse of any of
the above, even after the marriage has ended by death or
divorce. A child may be placed with the parent of a man
whom the court has found probable cause to believe is the
putative father if there is no man with legally established
rights to the child. A placement with the parent of a putative
father under this subdivision is not to be construed as a
finding of paternity or to confer legal standing on the
putative father.”

If a child is to be placed in a relative’s home, the DHS must perform a
central registry clearance and criminal record check on every resident of
the home.6 The DHS must also perform a home study. MCL 712A.13a(9)
states:

“Before or within 7 days after a child is placed in a relative’s
home, the family independence agency shall perform a
criminal record check and central registry clearance. If the
child is placed in the home of a relative, the court shall order
a home study to be performed and a copy of the home study
to be submitted to the court not more than 30 days after the
placement.”

The applicable court rule, MCR 3.965(C)(4), allows a court to order DHS
to report the results of the central registry clearance and criminal record
check and requires a court to order a home study. That rule states:

“(4) Record Checks; Home Study. If the child has been placed in
a relative’s home,

(a) the court may order the Family Independence
Agency to report the results of a criminal record check
and central registry clearance of the residents of the
home to the court before, or within 7 days after, the
placement, and

(b) the court must order the Family Independence
Agency to perform a home study with a copy to be
submitted to the court not more than 30 days after the
placement.”

Practice Note:  Kinship Care, by Ron Apol

6 See Sections 2.16(F) and 2.18 (LEIN and central registry checks).
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Kinship programs involve the extended kinship
network in providing care and protection for
children in need of placement due to parental
child abuse or neglect.  The programs utilize
family group conferences to divert children from
the formal foster care system, thus providing
culturally competent family and community
network intervention.  Kinship care may be used
for family support, temporary care, emergency
placement, or long-term care.
Kinship programs employ a team approach
between children's protective service workers
and the Kinship staff.  The team identifies
concerned members of the child's kinship
network, convenes a family group meeting,
develops a plan for the child's safety, and
provides supports to kinship or community
caregivers and parents.  The process ensures
that children in need of permanent families will
receive timely support, assessment, and
casework services with minimal court
involvement.  This innovative approach to
permanency planning recognizes the important
connections of the child, the family, and the
community.
Michigan's Department of Human Services
formally recognized the benefits of kinship care
in April of 1997 when it incorporated aspects of
kinship care policies and principles into the
service policies of its Division of Children's
Protective Services.  The new policy states that,
provided the placement will meet the health and
safety needs of the child, the preferred
placement for children is within the kinship
family network.  This network includes kin, who
are defined as blood relatives or relatives by
marriage, and "fictive" kin, who are defined as
non-blood or marriage-related adults who have
a psychological/emotional bond with the child
and are identified as "family".  CPS workers are
also required to identify and use kinship care
relationships during an investigation and they
must explore kinship care options with family
and/or the foster care worker.  While children
may be placed with kin without legal
guardianship, "fictive" kin must have legal
guardianship for a non-relative child to be
placed in their home.  If necessary, CPS workers
are to work with "fictive" kin to secure legal
guardianship.  The state has such strong
confidence in the effectiveness of kinship care
that if a child is not placed within the kinship
network, CPS workers are required to document
the steps taken to place the child in kinship care
and the reasons why the child was not placed in
such care.  Kinship care families may be eligible
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for various services (food stamps, cash
assistance, etc.) in order to prevent placement in
non-kinship foster care.  If services are needed,
CPS workers should assist the family in securing
access to them.  By incorporating the principles
of Kinship programs, the Department of Human
Services seeks to further its mission of
strengthening families by empowering them to
help each other. 
There are various Kinship programs throughout
the state.  Funding provided by The Kellogg
Foundation has been used to adapt the family
group conference model, which originated in
New Zealand, to Michigan.  In Grand Rapids, the
family conference model was utilized to develop
"The Family and Community Compact" through
a community permanency planning initiative.
The Grand Rapids Foundation administers this
particular kinship program.

Placing siblings together. DHS Services Manual, CFF 722-3 states as
follows:

“Placement with siblings - Efforts to place sibling groups in
the same out-of-home placement must be given priority
except in cases where such placement would not be
considered in the child(ren)’s best interests. If this proves
impossible or is not in the children’s best interest, the reasons
for such are to be recorded in the ISP and/or subsequent
USPs, as appropriate. Written second line supervisory
approval is required for a placement which separates or
maintains separation of siblings. (See CFF 722-2, Placement
with Siblings.)

“When separated, the relationship between siblings must be
maintained. A detailed plan of visits, phone calls, and letters
must be recorded in the Parent-Agency Treatment Plan and
Service Agreement (See CFF 722-8 C and RFF 67) or the
Permanent Ward Treatment Plan and Service Agreement
(CFF 722-9D and RFF 68), as appropriate. If a child(ren) has
been placed for adoption and his/her siblings remain in care,
the adoptive parents should be encouraged to continue
contact with the child’s siblings. See CFF 722-6, Sibling
Visitation.”

MCL 722.118b(1) and MCL 722.137a allow the DHS, upon
recommendation of a local Foster Care Review Board or a child placing
agency, to grant a variance to licensing rules or statutes to allow a child
and one or more siblings to be placed together.
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Children absent without leave from placement. DHS Services Manual,
CFF 722-3, contains procedures that foster care staff and others must
follow when a child is absent without leave from placement. These
procedures include notification of law enforcement agencies, the
supervising agency, and the court. Courts are required to institute
expedited procedures to review such cases and take appropriate action.
See Admin Order No. 2002-04, 467 Mich cv (2002).

8.3 Required Release of Information When a Child Is 
Placed in Foster Care

If the child is placed in foster care,7 the court must order that, within 10
days after receiving a written request, the agency must provide the
person who is providing the foster care with copies of all initial, updated,
and revised Case Service Plans and court orders relating to the child, and
all of the child’s medical, mental health, and education reports, including
reports compiled before the child was placed. MCL 712A.13a(13) and
MCL 712A.18f(5).

Moreover, the court must include in its placement order:

 an order that the child’s parent, guardian, or custodian provide
the supervising agency with the name and address of each of
the child’s medical providers, and

 an order that each of the child’s medical providers release the
child’s medical records. The order may specify providers by
profession or type of institution.

MCL 712A.13a(14)(a)–(b). MCR 3.965(C)(7) states:

“(7) Medical Information.  Unless the court has previously
ordered the release of medical information, the order placing
the child in foster care must include:

(a) an order that the child’s parent, guardian, or legal
custodian provide the supervising agency with the
name and address of each of the child’s medical
providers, and

(b) an order that each of the child’s medical providers
release the child’s medical records.”

7 See Section 8.2, above, for a definition of “foster care.”
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8.4 Required Medical Examination of a Child Placed in 
Foster Care

The child’s supervising agency must ensure that the child receives a
medical examination within 30 days of placement. One objective of this
initial examination is to provide a record of the child’s medical and
physical status upon entry into foster care. MCL 722.954c(5).

If a child under the care of a supervising agency has suffered sexual
abuse, serious physical abuse, or mental illness, the supervising agency
must have an experienced and licensed mental health professional as
defined in MCL 330.1100b(14)(a) or (b), or a social worker certified under
MCL 339.1606,8 who is trained in children’s psychological assessments
perform an assessment or psychological evaluation of the child. MCL
722.954c(4).

The agency supervising the child’s care must obtain from the parent,
guardian, or custodian the name and address of the child’s medical
provider and a signed document for the release of the child’s medical
records. The child’s medical provider must remain constant while the
child is in foster care, unless the child’s current primary medical provider
is a managed care health plan, or unless requiring the medical provider
to remain constant would create an unreasonable burden for the relative,
foster parent, or other custodian of the child. MCL 722.954c(1).9

Authority to consent to medical treatment. A provision of the Child
Care Organizations Act, MCL 722.124a, limits the authority10 of persons
other than parents to consent to non-emergency medical treatment. That
statute states in relevant part:

“(1) A probate court, a child placing agency, or the
department may consent to routine, nonsurgical medical
care, or emergency medical and surgical treatment of a minor
child placed in out-of-home care pursuant to . . . [MCL] 400.1
to 400.121 . . . , [MCL] 710.21 to 712A.28 . . . , or this act. If the
minor child is placed in a child care organization, then the
probate court, the child placing agency, or the department
making the placement shall execute a written instrument
investing that organization with authority to consent to
emergency medical and surgical treatment of the child. The
department may also execute a written instrument investing
a child care organization with authority to consent to routine,

8 See MCL 333.18511.
9 See Section 8.3, above, for required orders by the court concerning the child’s medical information.
10 A court has authority to order medical treatment for a child who is under its jurisdiction. See Section
13.9(G).
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nonsurgical medical care of the child. If the minor child is
placed in a child care institution, the probate court, the child
placing agency, or the department making the placement
shall in addition execute a written instrument investing that
institution with authority to consent to the routine,
nonsurgical medical care of the child. 

“(2) A parent or guardian of a minor child who voluntarily
places the child in a child care organization shall execute a
written instrument investing that organization with
authority to consent to emergency medical and surgical
treatment of the child. The parent or guardian shall consent
to routine, nonsurgical medical care.

“(3) Only the minor child’s parent or legal guardian shall
consent to nonemergency, elective surgery for a child in
foster care. If parental rights have been permanently
terminated by court action, consent for nonemergency,
elective surgery shall be given by the probate court or the
agency having jurisdiction over the child. 

“(4) As used in this section, ‘routine, nonsurgical medical
care’ does not include contraceptive treatment, services,
medication or devices.” 

MCL 722.124a applies when a child is “placed in out-of-home care.”

8.5 Requirements for Establishing “Medical Passports”

A “medical passport” must be developed by the supervising agency for
each child coming within its care. A “medical passport” must contain:

 all medical information required by policy or law to be
provided to foster parents;

 basic medical history;

 a record of all immunizations; and

 any other information concerning the child’s physical and
mental health.

MCL 722.954c(2)(a)–(d). A foster care worker who transfers a medical
passport must sign and date it, verifying that the worker has sought and
obtained the required information and any additional information
required by DHS policy. MCL 722.954c(3).
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8.6 Required Advice Concerning Initial Service Plans

MCR 3.965(E) states as follows:

“(E) Advice; Initial Service Plan. If placement is ordered, the
court must, orally or in writing, inform the parties:

“(1) that the agency designated to care and supervise
the child will prepare an initial service plan no later
than 30 days after the placement;

“(2) that participation in the initial service plan is
voluntary unless otherwise ordered by the court;

“(3) that the general elements of an initial service plan
include:

(a) the background of the child and the family,

(b) an evaluation of the experiences and problems
of the child,

(c) a projection of the expected length of stay in
foster care, and

(d) an identification of specific goals and projected
time frames for meeting the goals; and

“(4) that, on motion of a party, the court will review the
initial service plan and may modify the plan if it is in the
best interests of the child; and

“(5) that the case may be reviewed for concurrent
planning.”

“The court shall direct the agency to identify, locate, [notify,] and consult
with relatives to determine if placement with a relative would be in the
child’s best interests, as required by MCL 722.954a(2). In a case to which
MCL 712A.18f(6) applies, the court shall require the agency to provide
the name and address of the child’s attending physician of record or
primary care physician.”11

See also MCL 712A.13a(8)(a)–(c), which contain similar requirements,
and DHS Services Manual, CFF 722-8–8c.

11 See Sections 8.2 and 8.11(B) for discussions of MCL 722.954a(2). For a discussion of MCL 712A.18f(6),
see Section 13.6. 
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Federal law requirements. The development of a case plan for a child is
governed by a federal regulation implementing the Adoption & Safe
Families Act. 45 CFR 1356.21(g) states as follows:

“(g) Case plan requirements. In order to satisfy the case plan
requirements of [42 USC 671(a)(16), 675(1), and 675(5)(A) and
(D)], the State agency must promulgate policy materials and
instructions for use by State and local staff to determine the
appropriateness of and necessity for the foster care
placement of the child. The case plan for each child must: 

(1) Be a written document, which is a discrete part of the
case record, in a format determined by the State, which
is developed jointly with the parent(s) or guardian of
the child in foster care; and

(2) Be developed within a reasonable period, to be
established by the State, but in no event later than 60
days from the child’s removal from the home pursuant
to paragraph (k) of this section;12 

(3) Include a discussion of how the case plan is designed
to achieve a safe placement for the child in the least
restrictive (most family-like) setting available and in
close proximity to the home of the parent(s) when the
case plan goal is reunification and a discussion of how
the placement is consistent with the best interests and
special needs of the child. ([Federal financial
participation] is not available when a court orders a
placement with a specific foster care provider); 

(4) Include a description of the services offered and
provided to prevent removal of the child from the home
and to reunify the family; and 

(5) Document the steps to finalize a placement when the
case plan goal is or becomes adoption or placement in
another permanent home in accordance with [42 USC
675(1)(E) and (5)(E)]. When the case plan goal is
adoption, at a minimum, such documentation shall
include child-specific recruitment efforts such as the use
of State, regional, and national adoption exchanges
including electronic exchange systems.”

12 The 60-day period is calculated from the child’s actual or constructive removal from his or her home.
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8.7 Parenting Time or Visitation

MCR 3.965(C)(6) states as follows:

“(6) Parenting Time or Visitation.  

“(a) Unless the court suspends parenting time pursuant
to MCL 712A.19b(4), or unless the child has a guardian
or legal custodian, the court must permit each parent
frequent parenting time with a child in placement
unless parenting time, even if supervised, may be
harmful to the child.

“(b) If the child was living with a guardian or legal
custodian, the court must determine what, if any,
visitation will be permitted with the guardian or legal
custodian.”

The frequency of parenting time or visitation prior to trial is not specified
in court rule or statute. See, however, MCL 712A.18f(3)(e), which
specifies that parenting time must occur at least every seven days during
the dispositional stage of proceedings. DHS Services Manual, CFF 722-6,
provides the following guidelines regarding parenting time:

“Foster care staff are to utilize the following guidelines in
developing a parenting time plan with the parent(s):

“1. A child and parent shall be offered parenting time
within the first week of placement and at least weekly
thereafter. If the child is very young, parenting time
should be more frequent.

“2. The standard scheduling for parenting time, when
the plan is to return the child home, is to increase the
length of parenting time and to allow unsupervised
parenting time in the parental home.

“3. At the time a child is placed in a foster care setting,
the supervising agency worker must discuss with the
parents:

a. the critical importance of parenting time with
the child,

b. the likely positive and negative consequences of
parenting time, and

c. that parenting time is a good indicator of an
early reunification of the family unit.
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“4. The separation of a child(ren) from a parent(s) is
traumatic. A child may regress behaviorally or act out in
anger against the parent(s) and others. Parent(s) may
view this as a betrayal by the child(ren) and may also
express anger towards the “system”. Workers should
assist the parent(s) and child(ren) in understanding
their grief as a common reaction to the stress of
removal.

“5. Workers should assist foster parents/kinship
caregivers in understanding the child’s reaction to
parenting time. It will help them to understand that
many times the child’s aggressive behavior is not
directed at them but is a reflection of the loss that the
child is feeling.

“6. Caseworkers and parent(s) must work together to
identify the needs of the child(ren) that should be met
during parenting time which will display the changes in
parenting necessary for reunification. These changes
must be behaviorally specific, developmentally
appropriate and documented in the Parent-Agency
Treatment Plan and Services Agreement (RFF 67).

“7. When the Court orders parenting time to be
supervised, case aides, foster parents and others may
supervise visits; although workers must be sufficiently
present to be able to monitor and assess in home
parenting time between a parent(s) and his/her children.
The worker must be able to testify in court regarding
the interaction between the parent(s) and children.
Parenting time supervisors are to be aware of the
expectations of the parent(s) during parenting time and
are to facilitate and encourage appropriate behaviors
during parenting time.”

The supervising agency must institute a flexible schedule to allow for the
occurrence of supervised in-home visitation outside of the traditional
workday to accommodate the schedules of the persons involved. MCL
722.954b(3).

Denial of parenting time. MCL 712A.13a(11) provides that if parenting
time, even if supervised, may be harmful to the child, the court must
order a psychological evaluation of the child, counseling for the child, or
both to determine the appropriateness and conditions of parenting time.
The court may suspend parenting time while the psychological
evaluation or counseling is being conducted. Id.
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If a petition requesting termination of parental rights has been filed, the
court may suspend parenting time for a parent who is the subject of the
petition.13 MCL 712A.19b(4); MCR 3.977(D).

8.8 Order for Examination or Evaluation of Parent, 
Guardian, Legal Custodian, or Child

“The court may order that a minor or a parent, guardian, or legal
custodian be examined or evaluated by a physician, dentist,
psychologist, or psychiatrist.” MCR 3.923(B). MCL 712A.12 states in part
that “[a]fter a petition [has] been filed and after such further
investigation as the court may direct, . . . the court may order the child to
be examined by a physician, dentist, psychologist or psychiatrist . . . .”

The privilege against self-incrimination in the Fifth Amendment to the
United States Constitution may not be raised by a parent to prevent him
or her from undergoing a psychological examination in child protective
proceedings to determine if parental rights should be terminated. In re
Johnson, 142 Mich App 764, 765–66 (1985).

8.9 Required Findings When Placement Is Ordered

MCR 3.965(C)(3) sets forth the required findings when the court orders
placement. That rule states:

“(3) Findings. If placement is ordered, the court must make a
statement of findings, in writing or on the record, explicitly
including the finding that it is contrary to the welfare of the
child to remain at home and the reasons supporting that
finding. If the contrary to the welfare of the child finding is
placed on the record and not in a written statement of
findings, it must be capable of being transcribed.14 The
findings may be made on the basis of hearsay evidence that
possesses adequate indicia of trustworthiness.”

8.10 Required “Reasonable Efforts” Finding

Requirements to establish a child’s eligibility for federal foster care
maintenance payments. To establish a child’s eligibility for federal foster
care maintenance payments under Title IV-E of the Social Security Act, a
court is required to make a finding that “reasonable efforts” have been
made to avoid non-emergency removal of a child from his or her home

13 See Chapter 18.
14 See Sections 8.1(B), above, and 3.2.
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and placement of the child in foster care. 42 USC 672(a)(1). The relevant
federal regulation, 45 CFR 1356.21(b), states in part as follows:

“(b) Reasonable efforts. The State must make reasonable efforts
to maintain the family unit and prevent the unnecessary
removal of a child from his/her home, as long as the child’s
safety is assured . . . . In order to satisfy the ‘reasonable
efforts’ requirements of [42 USC 671(a)(15)] (as implemented
through [42 USC 672(a)(1)]), the State must meet the
requirements of paragraphs (b) and (d) of this section. In
determining reasonable efforts to be made with respect to a
child and in making such reasonable efforts, the child’s
health and safety must be the State’s paramount concern. 

“(1) Judicial determination of reasonable efforts to prevent a
child’s removal from the home. 

(i) When a child is removed from his/her home, the
judicial determination as to whether reasonable
efforts were made, or were not required to prevent
the removal, in accordance with paragraph (b)(3)
of this section, must be made no later than 60 days
from the date the child is removed from the home
pursuant to paragraph (k)(1)(ii) of this section. 

(ii) If the determination concerning reasonable
efforts to prevent the removal is not made as
specified in paragraph (b)(1)(i) of this section, the
child is not eligible under the title IV-E foster care
maintenance payments program for the duration
of that stay in foster care.

* * * 

“(3) Circumstances in which reasonable efforts are not
required to prevent a child’s removal from home . . . .
Reasonable efforts to prevent a child’s removal from
home . . . are not required if the State agency obtains a
judicial determination that such efforts are not required
because:15

(i) A court of competent jurisdiction has
determined that the parent has subjected the child
to aggravated circumstances (as defined in State
law, which definition may include but need not be

15  See Section 2.22.
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limited to abandonment, torture, chronic abuse,
and sexual abuse); 

(ii) A court of competent jurisdiction has
determined that the parent has been convicted of: 

(A) Murder (which would have been an
offense under section 1111(a) of title 18,
United States Code, if the offense had
occurred in the special maritime or territorial
jurisdiction of the United States) of another
child of the parent; 

(B) Voluntary manslaughter (which would
have been an offense under section 1112(a) of
title 18, United States Code, if the offense had
occurred in the special maritime or territorial
jurisdiction of the United States) of another
child of the parent; 

(C) Aiding or abetting, attempting,
conspiring, or soliciting to commit such a
murder or such a voluntary manslaughter; or 

(D) A felony assault that results in serious
bodily injury to the child or another child of
the parent; or, 

(iii) The parental rights of the parent with respect
to a sibling have been terminated involuntarily.”

The 60-day period for making a “reasonable efforts” determination
begins on the date the child was actually removed from his or her home.
If the child was living with a relative prior to the court proceedings and
the court places the child with that relative, the date of the court order for
removal from the constructive custody of a parent is the date of actual
removal. 45 CFR 1356.21(k)(1)(ii).

Documentation of “reasonable efforts” finding. As with other findings
required to establish or maintain a child’s eligibility for federal foster care
funding, a federal regulation requires documentation of this “reasonable
efforts” finding. 45 CFR 1356.21(d) states:

“(d) Documentation of judicial determinations. The judicial
determination[] regarding . . . reasonable efforts to prevent
removal . . .  including judicial determinations that
reasonable efforts are not required, must be explicitly
documented and must be made on a case-by-case basis and
so stated in the court order. 
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(1) If the reasonable efforts . . . judicial determination[ is]
not included as required in the court orders identified in
paragraph[] (b) . . . of this section, a transcript of the
court proceedings is the only other documentation that
will be accepted to verify that [this] required
determination[ has] been made. 

(2) Neither affidavits nor nunc pro tunc orders will be
accepted as verification documentation in support of
reasonable efforts . . . judicial determinations. 

(3) Court orders that reference State law to substantiate
judicial determinations are not acceptable, even if State
law provides that a removal must be based on a judicial
determination . . . that removal can only be ordered
after reasonable efforts have been made.”

Court rule requirements. The applicable court rule, MCR 3.965(D),
mirrors the requirements in the federal regulations quoted above. That
court rule sets forth the following requirements for this finding:

“(D) Pretrial Placement; Reasonable Efforts Determination. In
making the reasonable efforts determination under this
subrule, the child’s health and safety must be of paramount
concern to the court.

“(1) When the court has placed a child with someone
other than the custodial parent, guardian, or legal
custodian, the court must determine whether
reasonable efforts to prevent the removal of the child
have been made or that reasonable efforts to prevent
removal are not required. The court must make this
determination at the earliest possible time, but no later
than 60 days from the date of removal, and must state
the factual basis for the determination in the court order.
Nunc pro tunc orders or affidavits are not acceptable.

“(2) Reasonable efforts to prevent a child’s removal from
the home are not required if a court of competent
jurisdiction has determined that

“(a) the parent has subjected the child to
aggravated circumstances as listed in sections 18(1)
and (2) of the Child Protection Law, MCL
722.638(1) and (2);16 or

16 See Section 2.22.
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“(b) the parent has been convicted of 1 or more of
the following:

“(i) murder of another child of the parent,

“(ii) voluntary manslaughter of another child
of the parent,

“(iii) aiding or abetting, attempting,
conspiring, or soliciting to commit such a
murder or such a voluntary manslaughter, or

“(iv) a felony assault that results in serious
bodily injury to the child or another child of
the parent; or

“(c) parental rights of the parent with respect to a
sibling have been terminated involuntarily.” MCR
3.965(D).

See DHS Services Manual, CFP 714-2 and CFF 722-6, for a description of
services that may be offered to families to prevent a child’s removal from
home.

8.11 Review of Placement and Initial Service Plan

Two-way interactive video technology may be used to conduct review
hearings in child protective proceedings. MCR 3.904(B)(2). Use of two-
way interactive video technology must comply with any standards
established by the State Court Administrative Office, and any
proceedings conducted using the technology must be recorded verbatim.
MCR 3.904(C).

A. On Motion of a Party

On motion of a party, the court must review the custody order,
placement order, or Initial Service Plan and may modify the orders
and plan if it is in the child’s best interest. MCL 712A.13a(12). MCR
3.966(A) states as follows:

“(1) On motion of a party, the court must review the
placement order or the initial service plan, and may
modify the order and plan if it is in the best interest of
the child and, if removal from the parent, guardian, or
legal custodian is requested, determine whether the
conditions in MCR 3.965(C)(2) exist.17

17 See Section 8.1(B), above.
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“(2) If the child is removed from the home and
disposition is not completed, the progress of the child
must be reviewed no later than 182 days from the date
the child was removed from the home.”

“Party” means the petitioner, child, respondent, and parent,
guardian, or legal custodian. MCR 3.903(A)(19)(b).

B. Following Notification of Supervising Agency’s 
Placement Decision

Not more than 90 days after the child’s removal, the supervising
agency must make a placement decision and document the reasons
for the decision in writing, and give written notice of the placement
decision and supporting reasons to the following persons:

 the child’s attorney;

 the child’s guardian;

 the child’s guardian ad litem;

 the child’s mother;

 the child’s father;

 the attorneys for the mother and father;

 each relative who expresses an interest in caring for the
child;

 the child if he or she is old enough to express an opinion
regarding placement; and

 the prosecuting attorney.

MCL 722.954a(4)(a)–(b).

MCR 3.966(B) sets forth the requirements following initial notice of
the supervising agency’s placement decision:

“(B) Petitions to Review Placement Decisions by
Supervising Agency.  

“(1) General.  The court may review placement
decisions when all of the following apply:

(a) a child has been removed from the home;

(b) the supervising agency has made a
placement decision after identifying, locating,
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and consulting with relatives to determine
placement with a fit and appropriate relative
who would meet the child’s developmental,
emotional, and physical needs as an
alternative to nonrelative foster care;

(c) the supervising agency has provided
written notice of the placement decision;

(d) a person receiving notice has disagreed
with the placement decision and has given
the child’s lawyer-guardian ad litem written
notice of the disagreement within 5 days of
the date on which the person receives notice;
and

(e) the child’s lawyer-guardian ad litem
determines the decision is not in the child’s
best interest.

“(2) Petition for Review.  If the criteria in subrule (1)
are met, within 14 days after the date of the
agency’s written placement decision, the child’s
lawyer-guardian ad litem must file a petition for
review.

“(3) Hearing on Petition.  The court must commence
a review hearing on the record within 7 days of the
filing of the petition.”

See also MCL 722.954a(6), which contains similar requirements.

8.12 Restrictions on Changes of a Child’s Foster Care 
Placement

In Mayberry v Pryor, 422 Mich 579, 586–87 (1985), the Michigan Supreme
Court described the purpose of foster care placements:

“[T]he goal of foster care is not to create a new ‘family’ unit
or encourage permanent emotional ties between the child
and foster parents. Foster care is designed to provide a stable,
nurturing, noninstitutionalized environment for the child
while the natural parent or caretaker attempts to remedy the
problems which precipitated the child’s removal or, if
parental rights have been terminated, until suitable adoptive
parents are found.” (Citations omitted.)

Foster parents are not parties to a child protective proceeding, but they
do have a right to seek review of a supervising agency’s decision to
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remove a foster child from their home as described in Sections 8.12–
8.16.18 MCL 712A.13b(1) states as follows:

“(1) If a child under the court’s jurisdiction under section 2(b)
of this chapter, or under MCI jurisdiction, control, or
supervision, is placed in foster care, the agency shall not
change the child’s placement except under 1 of the following
circumstances: 

(a) The person providing the foster care requests or
agrees to the change. 

(b) Even though the person providing the foster care
objects to a proposed change in placement, 1 of the
following applies: 

(i)  The court orders the child returned home. 

(ii) The change in placement is less than 30 days
after the child’s initial removal from his or her
home.

(iii)  The change in placement is less than 90 days
after the child’s initial removal from his or her
home, and the new placement is with a relative.19

(iv)  The change in placement is in accordance with
other provisions of this section.” 

8.13 Required Notices Prior to Changes of a Child’s Foster 
Care Placement

Unless there is reasonable cause to believe that the child has suffered
sexual abuse or nonaccidental physical injury, or that there is substantial
risk of harm to the child’s emotional well-being,20 the agency responsible
for the child’s care and supervision must comply with certain
requirements before changing the child’s foster care placement.

Before the change in placement takes effect, the agency must: 

 notify the State Court Administrative Office (SCAO) of the
proposed change;21

18 For discussion of substantive and procedural due process issues surrounding this procedure, see Smith v
Org of Foster Families, 431 US 816 (1977).
19 See Section 8.2, above, for discussion of relative placements.
20 See Section 8.16, below.
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 notify the foster parents of the proposed change and that if they
disagree with the proposed change, they may appeal within
three business days to a Foster Care Review Board; 

 maintain the current placement for not less than the three days,
and if the foster parents do appeal, then maintain the
placement until the Foster Care Review Board makes its
determination; 

 notify the court with jurisdiction over the child of the proposed
change;22 and 

 notify the child’s lawyer guardian ad litem of the proposed
change.

MCL 712A.13b(2)(a)-(d).

The notice, which does not affect the DHS’s placement discretion, must
include the following information:

(1) The reason for the change in placement.

(2) The number of times the child has changed placements.

(3) Whether the child will be required to change schools as a
result of the placement change.

(4) Whether the change will separate or reunite siblings, or
impact sibling visitation. MCL 712A.13b(2)(d)(i)-(iv).

8.14 Required Procedures for Appeals of Changes of 
Foster Care Placements

A. Investigation by Foster Care Review Board

Within seven days of receiving an appeal from foster parents, the
Foster Care Review Board must investigate the change or proposed
change in placement. Within three days after completion of the
investigation, the FCRB must report its findings and
recommendations to the court or the MCI Superintendent (if the
child is under the jurisdiction, supervision, or control of the MCI),
foster care parents, parents, and the agency. MCL 712A.13b(3).

21 Notice may be sent by first-class mail or electronically as agreed on by DHS and SCAO. See MCL
712A.13b (2)(a).
22 Notice may be sent by first-class mail or electronically as agreed on by DHS and the court. See MCL
712A.13b (2)(d).
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A foster parent may appeal orally but must submit a written appeal
immediately thereafter. MCL 712A.13b(2)(b).

B. Change in Child’s Placement Pending Appeal to Family 
Division

If, after investigation, the Foster Care Review Board determines that
the move is in the child’s best interests, the agency may move the
child. MCL 712A.13b(4). However, if the FCRB determines that the
change in placement is not in the child’s best interests, the agency
must maintain the child’s current placement until a finding and
order by the court or, if the child is under MCI jurisdiction, control,
or supervision, a decision by the MCI Superintendent. MCL
712A.13b(5). The FCRB must then notify the court or MCI
Superintendent of the disagreement.  Id.

8.15 Appeals to Family Division or MCI Superintendent of 
Changes of Foster Care Placements

MCR 3.966(C) sets forth the required procedures for appeals of a decision
of a Foster Care Review Board regarding a child’s placement. That rule
states:

“(C) Disputes Between Agency and Foster Care Review
Board Regarding Change In Placement.

“(1) General.  The court must conduct a hearing upon
notice from the Foster Care Review Board that, after an
investigation, it disagrees with a proposed change in
placement by the agency of a child who is not a
permanent ward of the Michigan Children’s Institute.

“(2) Procedure.

(a) Time.  The court must set the hearing no sooner
than 7 days and no later than 14 days after receipt
of the notice from the Foster Care Review Board
that there is a disagreement regarding a placement
change.

(b) Notice.  The court must provide notice of the
hearing date to the foster parents, each interested
party, and the prosecuting attorney if the
prosecuting attorney has appeared in the case.

(c) Evidence.  The court may hear testimony from
the agency and any other interested party.  The
court may consider any other evidence bearing
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upon the proposed change in placement.  The
Rules of Evidence do not apply to a hearing under
this rule.

“(d) Findings. The court must order the
continuation or restoration of placement unless the
court finds that the proposed change in placement
is in the child’s best interests.”

See also MCL 712A.13b(5)–(6), which contain substantially similar
requirements.

If the child is subject to MCI jurisdiction, control, or supervision, the MCI
Superintendent must “make a decision regarding the child’s placement”
within 14 days after notice from the FCRB. MCL 712A.13b(5). The MCI
Superintendent must then inform each interested party of that decision.
Id.

8.16 Emergency Change in a Child’s Foster Care 
Placement

If the agency responsible for the child’s care and supervision has
reasonable cause to believe that the child has suffered sexual abuse or
nonaccidental physical injury while in a foster care placement, or that
there is substantial risk of harm to the child’s emotional well-being in the
foster care placement,23 the following rules apply:

 The agency may change the child’s foster care placement
without adhering to the time requirements in MCL
712A.13b(1), or the notice requirements in MCL 712A.13b(2)(b)
and (c).24 The agency must only notify the State Court
Administrative Office as required by MCL 712A.13b(2)(a).

 As in other cases, the foster parent may appeal the change in
placement to the FCRB within three days after the child’s
removal. Although the foster parent may appeal orally, a
written appeal must be filed immediately thereafter. MCL
712A.13b(7).

 The child may not be returned to the foster care placement
without a court order or the MCI Superintendent’s approval.
MCL 712A.13b(5). The court must order the continuation or
restoration of the placement unless the court finds that the

23 See Sections 2.1(C) and 2.7 for investigation and referral requirements.
24 See Sections 8.12–8.13, above, for these time and notice requirements.
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proposed change in placement is in the child’s best interests.
MCL 712A.13b(6).

Practice Note:  Foster Care Review Board
Citizen Review
The Foster Care Review Board Program is a
system of third party review, which was
established by the Michigan State Legislature in
an effort to improve children's foster care
programs throughout the state.  The Program is
administered by the State Court Administrative
Office of the Michigan Supreme Court and
consists of citizen volunteers who are recruited,
screened, and trained by program staff.
The idea for third party citizen review resulted
from the perception that abused/neglected
children entering the child welfare system
"drifted" in a temporary state without a
permanent plan and accompanying action steps.
Although the Family Division of Circuit Court,
Department of Human Services (DHS), and
private child placement agencies all play major
roles in addressing children in care, it is difficult
for any one of them to provide an objective
assessment of the foster care system.  Local
citizen review boards are in a unique position to
look at the activities of these primary players in
the foster care system.
Legal Basis
There is a basis for third party citizen review in
Public Law 96-272, the Adoption Assistance and
Child Welfare Act of 1980, and 105-89, the
Adoption and Safe Families Act of 1997.  These
federal laws provide standards for child welfare
in the states as conditions to receive federal
funding.  Each child in foster care must have a
semiannual administrative review which can be
conducted by the court or another body.  This
review must be open to the participation of the
parents of the child and conducted by a panel of
appropriate persons.  At least one of the panel
members must be responsible for the case
management of, or delivery of services to, either
the child or the parents who are the subject of
the review.
In Michigan, 1984 Public Act 422, as amended by
1986 Public Act 159, 1989 Public Act 74, and
1997 Public Act 170, provide the basis for the
Foster Care Review Board Program.25 
Board Operation
What are foster care review boards and how do
they operate?  Local review boards consist of

25 See MCL 722.131 et seq.
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five volunteer citizens who have been recruited,
screened, and trained by the State Court
Administrative Office.  The volunteers meet one
day per month in their respective communities
to review the cases of four to six sibling groups
of children who are in foster care because of
abuse or neglect.
A random sample of cases is selected for review
from an DHS master list which is provided to the
Foster Care Review Board Program offices.  The
FCRBP offices then request specific cases from
local county DHS offices, copy the materials, and
mail them to each board member prior to the
review.  
Each case review is conducted in three stages.
The first stage involves the board volunteer
reading the written materials prior to the
hearing which detail the reason(s) for out-of-
home placement, and the agency's plan for
services to the child and family.  The second
stage is an in-person interview with persons
defined as interested parties in the case.
Interested parties include caseworkers,
biological parents, foster parents, and, if
appropriate, the child(ren).  Additionally,
therapists, attorneys, grandparents, and others
often attend reviews.
During the third stage of the review process, the
board compiles findings of fact and makes
advisory recommendations regarding each case
reviewed.  These findings and advisory
recommendations are provided to the Family
Division of Circuit Court, DHS, private agencies,
prosecuting attorney, and interested parties.
The court may use the findings at its discretion.
Final decision-making authority with regard to
the care of a child in foster care always rests
with the Family Division of Circuit Court.
Once selected for review, cases continue to be
reviewed every six months until a permanent
plan is achieved.
With the passage of 1997 P.A.'s 163 and 170,
foster care review boards were given the added
responsibility of reviewing foster parent appeals
when foster parents are not in agreement with
the movement of wards from their homes.
Volunteer Board Members
What is unique about Foster Care Review Board
volunteers?  They are the backbone of the
Program.  There are thousands of people
involved in the child welfare system – children,
parents, foster parents, social workers,
psychologists, nurses, doctors, teachers, law
enforcement officers, attorneys, therapists,
counselors, and judges.  Except for children and
parents, each of these groups has an official role
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to fulfill in addressing children and families
caught up in the foster care system.  Each has a
vested interest.  Volunteers who serve on boards
are different.  Volunteers have neither an official
role nor a vested interest.  Yet, they are
authorized a unique look at the foster care
system through their role in the Foster Care
Review Board Program.
Significance of Boards
How can local board reviews affect the greater
child welfare system?  Within the Foster Care
Review Board Program there is a statewide
Advisory Committee.  The Advisory Committee is
composed of representatives of local boards and
others in the child welfare community who are
appointed by the State Court Administrator.
Data collected from local board reviews is used
by the Advisory Committee to advocate for
children at the county, state, and federal levels.
Advocacy can be with the Family Division of
Circuit Court, DHS, legislature, elected officials,
or other community groups.
Most people would agree that children in care
have the right to quality reviews of their
circumstances.  Although courts and social
service agencies bear the burden of determining
and carrying out plans for foster children, in
settings often closed to public scrutiny, citizen
reviewers are in a unique position to not only
review the progress of children in the system,
but speak out knowledgeably.  Through their
review of case materials and interviews with
parents, foster parents, caseworkers, attorneys,
and children, they acquire a unique perspective
of the problems and barriers which hinder
permanent placement for children.  By pooling
their knowledge of foster care, they provide a
springboard to advocacy for children – locally,
statewide, and nationally. 
Summary
Citizen involvement in foster care review is
beneficial in several ways.  First, citizen reviews
develop an awareness of the foster care system
and consequently can help educate the
community.  Second, over time, citizen reviewers
become a constituency for children and
advocate for their needs with the agency, court,
their own families, the legislature, and the
community.  Third, citizen reviewers bring a
quality control aspect to the foster care system.
Finally, citizen participation in case reviews
opens the system to the community, thus
broadening the base of accountability for public
services for children.
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Citizen review assists the courts, DHS, and others
to facilitate permanent placements for foster
children in a progressive, timely manner.

8.17 Placement of a Child Pursuant to the Safe Delivery of 
Newborns Law

Duties of the child placing agency. Pursuant to MCL 712.7, once a child
placing agency receives notice from a hospital, as required by MCL
712.5,26 the child placing agency must do all of the following:

“(a) Immediately assume the care, control, and temporary
protective custody of the newborn.

“(b) If a parent is known and willing, immediately meet with
the parent.

“(c) Unless otherwise provided in this subdivision, make a
temporary placement of the newborn with a prospective
adoptive parent who has an approved preplacement
assessment.27 If a petition for custody is filed under [MCL
712.10], the child placing agency may make a temporary
placement of the newborn with a licensed foster parent.

“(d) Unless the birth was witnessed by the emergency service
provider, immediately request assistance from law
enforcement officials to investigate and determine, through
the missing children information clearinghouse, the national
center for missing and exploited children, and any other
national and state resources, whether the newborn is a
missing child.

“(e) Not later than 48 hours after a transfer of physical
custody to a prospective adoptive parent, petition the court
in the county in which the prospective adoptive parent
resides to provide authority to place the newborn and
provide care for the newborn. The petition shall include all of
the following:

“(i) The date of the transfer of physical custody.

“(ii) The name and address of the emergency service
provider to whom the newborn was surrendered.

26 See Section 3.8.
27 MCL 712.1(2)(m) defines “preplacement assessment” as “an assessment of a prospective adoptive
parent as described in [MCL 710.23f].” See Adoption Proceedings Benchbook--Revised Edition (MJI, 2009),
Section 5.2, for information on preplacement assessments.
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“(iii) Any information, either written or verbal, that was
provided by and to the parent who surrendered the
newborn. The emergency service provider that
originally accepted the newborn as required by [MCL
712.3] shall provide this information to the child placing
agency.

“(f) Within 28 days, make reasonable efforts to identify,
locate, and provide notice of the surrender of the newborn to
the nonsurrendering parent. The child placing agency shall
file a written report with the court that issued the order
placing the child. The report shall state the efforts the child
placing agency made in attempting to identify and locate the
nonsurrendering parent and the results of those efforts. If the
identity and address of the nonsurrendering parent are
unknown, the child placing agency shall provide notice of
the surrender of the newborn by publication in a newspaper
of general circulation in the county where the newborn was
surrendered.” MCL 712.7(a)–(f).

Parental request for custody. A parent who surrenders custody of a
newborn to an emergency services provider may subsequently request
custody of the newborn. MCL 712.10(1) requires a surrendering parent to
file a petition for custody within 28 days after the newborn was
surrendered. A nonsurrendering parent of a newborn may also request
custody of the newborn by filing a petition for custody not later than 28
days after notice of the surrender was published. MCL 712.10(1).
According to MCL 712.10(1)(a)-(c), a petition for custody filed by either
the surrendering or nonsurrendering parent must be filed in one of the
following counties:

“(a) If the parent has located the newborn, the county where
the newborn is located.

“(b) If subdivision (a) does not apply and the parent knows
the location of the emergency service provider to whom the
newborn was surrendered, the county where the emergency
service provider is located.

“(c) If neither subdivision (a) nor (b) applies, the county
where the parent is located.”

If the petition is filed in a county different from the county in which the
court that issued the placement order is located, the petition must be
transferred to that court. MCL 712.10(2) states:

“If the court in which the petition for custody is filed did not
issue the order placing the newborn, the court in which the
petition for custody is filed shall locate and contact the court
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that issued the order and shall transfer the proceedings to
that court.”

Before the court holds a custody hearing on the petition of a surrendering
or nonsurrendering parent for custody of a surrendered newborn, and
not later than 7 days after the petition for custody was filed, the court
must conduct a hearing to make the determinations of paternity or
maternity required by MCL 712.11. MCL 712.10(3).

Applicability of other law. MCL 712.2(3) provides:

“Unless [the Safe Delivery of Newborns Law] specifically
provides otherwise, a provision in another chapter of [the
Probate Code] does not apply to a proceeding under [the Safe
Delivery of Newborns Law]. Unless [the Safe Delivery of
Newborns Law] specifically provides otherwise, the child
custody act of 1970, 1970 PA 91, MCL 722.21 to 722.30, does
not apply to a proceeding under [the Safe Delivery of
Newborns Law].”

Determination of maternity and paternity. MCL 712.11(1) requires the
court in a custody action filed under the Safe Delivery of Newborns Law
to order the child and each party claiming paternity to submit to DNA
identification profiling28 or blood or tissue typing. Unless the emergency
service provider witnessed the birth and there exists sufficient
documentation to support maternity, a court must order the child and
each party claiming maternity to submit to DNA identification profiling
or blood or tissue typing. MCL 712.11(2).

Costs of blood or tissue typing or DNA identification profiling. The
court may require the petitioner to pay all or part of the cost of paternity
or maternity testing. MCL 712.11(4).

Results of blood or tissue typing or DNA identification profiling.
Maternity or paternity is presumed when the test results show a
probability of 99 percent or higher and the test results and summary
report are admissible. In these cases, a petitioner may move for summary
disposition on the issue of maternity or paternity. MCL 712.11(3). If the
test results are admissible and establish that a petitioner could not be the
newborn’s parent, the court must dismiss the petition for custody. MCL
712.11(5).

Custody hearing. In a custody action filed under the Safe Delivery of
Newborns Law, the court must determine custody based upon the best
interests of the newborn. MCL 712.14(1) requires the court to consider,
evaluate, and make findings on each factor of the newborn’s best interest

28 As described in MCL 722.716.
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with the goal of achieving permanence for the newborn at the earliest
possible date.

MCL 712.14(2) provides:

“(2) A newborn’s best interest in a custody action under this
chapter is all of the following factors regarding a parent
claiming parenthood of the newborn:

“(a) The love, affection, and other emotional ties
existing between the newborn and the parent.

“(b) The parent’s capacity to give the newborn love,
affection, and guidance.

“(c) The parent’s capacity and disposition to provide the
newborn with food, clothing, medical care, or other
remedial care recognized and permitted under the laws
of this state in place of medical care, and other material
needs.

“(d) The permanence, as a family unit, of the existing or
proposed custodial home.

“(e) The parent’s moral fitness.

“(f) The parent’s mental and physical health.

“(g) Whether the parent has a history of domestic
violence.

“(h) If the parent is not the parent who surrendered the
newborn, the opportunity the parent had to provide
appropriate care and custody of the newborn before the
newborn’s birth or surrender.

“(i) Any other factor considered by the court to be
relevant to the determination of the newborn’s best
interest.”

For the purposes of factor (g), whether the parent has a history of
domestic violence, the Safe Delivery of Newborns Law refers to the
definition of domestic violence provided in the Prevention and
Treatment of Domestic Violence Act, MCL 400.1501 et seq. MCL
712.1(2)(e). The Prevention and Treatment of Domestic Violence Act
provides:

“‘Domestic violence’” means ‘the occurrence of any of the
following acts by a person that is not an act of self-defense:
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“(i) Causing or attempting to cause physical or mental
harm to a family or household member.

“(ii) Placing a family or household member in fear of
physical or mental harm.

“(iii) Causing or attempting to cause a family or
household member to engage in involuntary sexual
activity by force, threat of force, or duress.

“(iv) Engaging in activity toward a family or household
member that would cause a reasonable person to feel
terrorized, frightened, intimidated, threatened,
harassed, or molested.” MCL 400.1501(d).

Based on the court’s findings under MCL 712.14, the court may issue an
order that does one of the following:

“(a) Grants legal or physical custody, or both, of the newborn
to the parent and either retains or relinquishes jurisdiction.

“(b) Determines that the best interests of the newborn are not
served by granting custody to the petitioner parent and
orders the child placing agency to petition the court for
jurisdiction under [MCL 712A.2(b)].

“(c) Dismisses the petition.” MCL 712.15.

Hearings are closed and records are confidential. All hearings held
under the Safe Delivery of Newborns Law are closed to the public. MCL
712.2a(1). Moreover, the records of any hearings under the Safe Delivery
of Newborns Law, as well as the records created by any child placing
agency under the Safe Delivery of Newborns Law, are confidential.
According to MCL 712.2a:

“(1) A hearing under [the Safe Delivery of Newborns Law] is
closed to the public. A record of a proceeding under [the Safe
Delivery of Newborns Law] is confidential, except that the
record is available to any individual who is a party to that
proceeding.

“(2) All child placing agency records created under [the Safe
Delivery of Newborns Law] are confidential except as
otherwise provided in the provisions of [the Safe Delivery of
Newborns Law].

“(3) An individual who discloses information made
confidential under subsection (1) or (2) without a court order
or specific authorization under federal or state law is guilty
of a misdemeanor punishable by imprisonment for not more
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than 93 days or a fine of not more than $100.00, or both. An
individual who discloses information made confidential
under subsection (1) or (2) without a court order or specific
authorization under federal or state law is civilly liable for
damages proximately caused by disclosure of that
information.”

No parental request for custody. If a petition for custody is not filed
under MCL 712.10, the child placing agency shall petition the court for
termination of parental rights under MCL 712A.19b. If the agency has
complied with MCL 712.7(f), the notice under that section is the notice to
the newborn’s parents required by MCL 712A.19b. MCL 712.7(f) requires
the agency, within 28 days, to make reasonable efforts to identify, locate,
and provide notice of the surrender of the newborn to the
nonsurrendering parent. The agency must file a written report stating the
efforts made in attempting to identify and locate the nonsurrendering
parent and the results of those efforts. If the identity and address of the
nonsurrendering parent are unknown, MCL 712.7(f) requires the agency
to publish notice of the newborn’s surrender in a newspaper in the
county where the newborn was surrendered.

No petition filed within 28 days of surrender or notice of surrender.
The child placing agency with authority to place the newborn must file a
petition to determine whether the surrendering parent’s release will be
accepted and his or her parental rights terminated if the surrendering
parent does not file a petition for custody of the newborn within 28 days
of the surrender. MCL 712.17(2) states:

“If the surrendering parent has not filed a petition for
custody of the newborn within 28 days of the surrender, the
child placing agency with authority to place the newborn
shall immediately file a petition with the court to determine
whether the release shall be accepted and whether the court
shall enter an order terminating the rights of the
surrendering parent.”

If the nonsurrendering parent does not file a petition for custody within
28 days of the notice of surrender, the child placing agency must file a
petition with the court to determine whether the nonsurrendering
parent’s parental rights will be terminated. According to MCL 712.17(3):

“If the nonsurrendering parent has not filed a petition for
custody of the newborn within 28 days of notice of surrender
of a newborn under [MCL 712.10], the child placing agency
with authority to place the newborn shall immediately file a
petition with the court to determine whether the court shall
enter an order terminating the rights of the nonsurrendering
parent.”
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Hearing must be held within 14 days of child placing agency’s petition.
Within 14 days of receiving the child placing agency’s petition to
determine whether the surrendering or nonsurrendering parent’s
parental rights will be terminated, the court must schedule a hearing and
determine whether a preponderance of the evidence supports
termination of parental rights. MCL 712.17(4)-(5) state:

“(4) The court shall schedule a hearing on the petition from
the child placing agency within 14 days of receipt of that
petition. At the hearing, the child placing agency shall
present evidence that demonstrates that the surrendering
parent released the newborn and that demonstrates the
efforts made by the child placing agency to identify, locate,
and provide notice to the nonsurrendering parent.

“(5) If the court finds by a preponderance of the evidence that
the surrendering parent has knowingly released his or her
rights to the child and that reasonable efforts were made to
locate the nonsurrendering parent and a custody action has
not been filed, the court shall enter an order terminating
parental rights of the surrendering parent and the
nonsurrendering parent under [the Safe Delivery of
Newborns law].”
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Chapter 9 
Pretrial Proceedings

9.1 Pretrial Conferences............................................................................. 9-1

9.2 Discovery .............................................................................................. 9-1

9.3 Motion Practice.................................................................................... 9-3

9.4 Motions to Close Proceedings to the Public ........................................  9-6

9.5 Demand for Jury Trial or Trial by Judge................................................  9-7

In this chapter. . .

This chapter briefly discusses several issues that arise following a
preliminary inquiry or preliminary hearing. The court may schedule a
pretrial conference to isolate contested issues in a case and to set
discovery, motion, and plea deadlines. Sections 9.4 and 9.5 discuss issues
that arise when a trial will be held.

9.1 Pretrial Conferences

MCR 3.922(D) allows the court to direct the parties to appear at a pretrial
conference to settle all pretrial matters. Except as otherwise provided in
or unless inconsistent with the rules of Subchapter 3.900, the scope and
effect of a pretrial conference are governed by MCR 2.401.

A pretrial conference may be held at any time after the commencement of
the action. The court must give reasonable notice of the scheduling of the
conference. MCR 2.401(A). 

9.2 Discovery

Materials discoverable as of right. MCR 3.922(A)(1) lists materials that
are discoverable as of right. MCR 3.922(A)(1)(a)–(h) state:
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“(1) The following materials are discoverable as of right in all
proceedings provided they are requested no later than 21
days before trial unless the interests of justice otherwise
dictate:

(a) all written or recorded statements and notes of
statements made by the juvenile or respondent that are
in possession or control of petitioner or a law
enforcement agency, including oral statements if they
have been reduced to writing;

(b) all written or recorded nonconfidential statements
made by any person with knowledge of the events in
possession or control of petitioner or a law enforcement
agency, including police reports;

(c) the names of prospective witnesses;

(d) a list of all prospective exhibits;

(e) a list of all physical or tangible objects that are
prospective evidence that are in the possession or
control of petitioner or a law enforcement agency;

(f) the results of all scientific, medical, or other expert
tests or experiments, including the reports or findings of
all experts, which are relevant to the subject matter of
the petition;

(g) the results of any lineups or showups, including
written reports or lineup sheets; and

(h) all search warrants issued in connection with the
matter, including applications for such warrants,
affidavits, and returns or inventories.”

Materials discoverable by motion. MCR 3.922(A)(2) states as follows:

“On motion of a party, the court may permit discovery of any
other materials and evidence, including untimely requested
materials and evidence that would have been discoverable of
right under subrule (A)(1) if timely requested. Absent
manifest injustice, no motion for discovery will be granted
unless the moving party has requested and has not been
provided the materials or evidence sought through an order
of discovery.”1

1 See also MCR 3.923(A)(3), which allows the court to serve process on additional witnesses and order
production of additional evidence. This rule is discussed in Section 12.10.
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“Depositions may only be taken as authorized by the court.” MCR
3.922(A)(3). The Court of Appeals has held that the trial court may not
allow the attorney for the respondent-parent to interview or depose the
child under the predecessor to this rule. In re Lemmer, 191 Mich App 253
(1991). The Court construed the term “other materials” in the court rule
to include only tangible items or items within the knowledge of the
petitioner similar to those items that are discoverable by right listed in
former MCR 5.922(A)(1). Lemmer, supra at 256. Note, however, that
former MCR 5.922(A)(2) was amended subsequent to the decision in
Lemmer to allow discovery of “other materials and evidence” upon motion
of a party (emphasis added).

A lawyer-guardian ad litem’s case file is not discoverable. MCL
712A.17d(3).

Sanctions. MCR 3.922(A)(4) provides that a failure to comply with MCR
3.922(A)(1) or (2) may result in sanctions set forth in MCR 2.313.

9.3 Motion Practice

Motion practice is governed by MCR 2.119. MCR 3.922(C).

In civil cases, MCR 2.116(C)(10) allows a court to grant a motion for
summary disposition when “there is no genuine issue as to any material
fact . . . .” This rule does not apply to child protective proceedings. In re
PAP, 247 Mich App 148, 154–55 (2001). In PAP, the Court of Appeals
rejected DHS’s argument on appeal that because MCR 2.116(G) provides
that MCR 2.119 applies to summary disposition motions, and MCR 2.119
applies to child protective proceedings, MCR 2.116 must apply to child
protective proceedings. PAP, supra at 155. The Court of Appeals termed
DHS’s logic “specious” and concluded that the argument was “simply
without merit.”

Time requirements for written motions under MCR 2.119. Unless the
court sets a different time period, written motions must be filed at least
seven days before the hearing on the motion, and any response must be
filed at least three days before the hearing. MCR 2.119(C)(4). Unless a
different period is provided by rule or set by the court for good cause,
written motions and accompanying papers (other than ex-parte motions)
must be served on the opposing party at least nine days before the time
set for hearing if service is by mail. MCR 2.119(C)(1)(a). Service by mail is
complete at the time of mailing. MCR 2.107(C)(3). Service by e-mail is
complete at the time of transmission, unless the party making service
finds out that the transmitted information did not make it to the intended
recipient’s e-mail address. MCR 2.107(C)(4)(h). “If an e-mail is returned
as undeliverable, the party, attorney, or court must serve the paper or
other document by regular mail under MCR 2.107(C)(3), and include a
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copy of the return notice indicating that the e-mail was undeliverable. A
party, attorney, or court must also retain a notice that the e-mail was
returned as undeliverable.” MCR 2.107(C)(4)(h). If service is by delivery
as defined in MCR 2.107(C)(1), (2), and (4),2 the motion must be served
on the opposing party at least seven days before the time set for hearing.
MCR 2.119(C)(1)(b).

Unless a different period is provided by rule or set by the court for good
cause, any response to a motion must be served at least five days before
the hearing if service is by mail, or at least three days before the hearing if
service is by delivery. MCR 2.119(C)(2)(a)–(b).

If the court sets a different time period for serving a motion or response,
the court’s authorization must be in writing on the notice of hearing or in
a separate order. MCR 2.119(C)(3).

Required form of written motions. Unless made during a hearing or
trial, a motion must be in writing, must state with particularity the
grounds and authority on which it is based, must state the relief or order
sought, and must be signed by the attorney or party filing the motion.
MCR 2.119(A).

A court may, in its discretion, dispense with or limit oral arguments on
motions and may require the parties to file briefs in support of and in
opposition to a contested motion. MCR 2.119(E)(3). MCR 2.119(A)(2)
requires a motion or response that presents an issue of law to be
accompanied by a brief citing the authority on which it is based.

The formal requirements of motions and accompanying briefs are
contained in MCR 2.119(A)(2).3 That rule states, in part:

“Except as permitted by the court, the combined length of
any motion and brief, or of a response and brief, may not
exceed 20 pages double spaced, exclusive of attachments and
exhibits. Quotations and footnotes may be single-spaced. At
least one-inch margins must be used, and printing shall not
be smaller than 12-point type. A copy of a motion or response
(including brief) filed under this rule must be provided by
counsel to the office of the judge hearing the motion. The
judge’s copy must be clearly marked JUDGE’S COPY on the
cover sheet; that notation may be handwritten.”

Permission to file a motion and brief in excess of the 20-page limit should
be requested sufficiently in advance of the hearing on the motion to

2 Service by e-mail under MCR 2.107(C)(4) is treated as service by delivery. MCR 2.107(C)(4)(f).
3 Many jurisdictions have local court rules governing the form of motions.
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allow the opposing party adequate opportunity for analysis and
response. People v Leonard, 224 Mich App 569, 578–79 (1997).

Requirements for supporting affidavits. Unless specifically required by
rule or statute, a pretrial motion need not be verified or accompanied by
an affidavit. MCR 2.114(B)(1). However, when a motion is based on facts
not appearing on the record, the trial court has discretion to require
affidavits. MCR 2.119(E)(2). Affidavits must conform to the requirements
of MCR 2.113(A) (an affidavit must be verified by oath or affirmation)
and MCR 2.119(B). Pursuant to MCR 2.119(B)(1), an affidavit filed in
support of or in opposition to a motion must:

“(a) be made on personal knowledge;

“(b) state with particularity facts admissible as evidence
establishing or denying the grounds stated in the motion;
and

“(c) show affirmatively that the affiant, if sworn as a witness,
can testify competently to the facts stated in the affidavit.”

Affidavits must be served on the opposing party within the time limits
for written motions. See Hubka v Pennfield Twp, 197 Mich App 117, 119
(1992), rev’d on other grounds 443 Mich 864 (1993) (trial court erred by
relying on an affidavit produced on the day of the hearing).

When evidentiary hearings must be conducted. A judge or referee need
not hold an evidentiary hearing if no factual dispute exists. Bielawski v
Bielawski, 137 Mich App 587, 592 (1984) (trial court should first determine
whether contested factual questions exist before conducting an
evidentiary hearing in a child custody case). In People v Reynolds, 93 Mich
App 516, 519 (1979), and  People v Johnson, 202 Mich App 281, 285–87
(1993), the Court of Appeals concluded that an evidentiary hearing must
be conducted whenever a criminal defendant challenges the
admissibility of evidence on constitutional grounds and there is any
factual dispute regarding the issue.

The parties have the right to a judge at an evidentiary hearing. See MCR
3.912(B) (parties have the right to a judge at a hearing on the formal
calendar) and MCR 3.903(A)(10) (“formal calendar” means judicial
proceedings other than a delinquency proceeding on the consent
calendar, a preliminary inquiry, or preliminary hearing).

Motions for rehearing or reconsideration. Except as provided in MCR
2.604(A), a motion for rehearing or reconsideration of the decision on a
motion must be filed and served within 21 days of the entry of the order
deciding the motion. MCR 2.119(F)(1). Under MCR 2.604(A), an order is
“subject to revision before entry of final judgment.” “[T]he 14-day time
limit on motions for reconsideration contained in MCR 2.119(F)(1) should
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not deter a trial court from correcting its interim orders whenever legally
appropriate.” Dean & Longhofer, Michigan Court Rules Practice (4th ed),
§2604.2, p 351. No response to the motion may be filed and no oral
argument is allowed unless the court directs otherwise. MCR 2.119(F)(2).
The standard for granting or denying motions for rehearing or
reconsideration is set forth in MCR 2.119(F)(3), which states as follows:

“Generally, and without restricting the discretion of the
court, a motion for rehearing or reconsideration which
merely presents the same issues ruled on by the court, either
expressly or by reasonable implication, will not be granted.
The moving party must demonstrate a palpable error by
which the court and the parties have been misled and show
that a different disposition of the motion must result from
correction of the error.”

In People v Turner, 181 Mich App 680, 683 (1989), the Court of Appeals
stated that the rehearing procedure contained in MCR 2.119(F) “allows a
court to correct mistakes which would otherwise be subject to correction
on appeal, though at much greater expense to the parties.”

9.4 Motions to Close Proceedings to the Public

MCL 3.925(A)(1) provides that, as a general rule, all juvenile court
proceedings on the formal calendar and all preliminary hearings shall be
open to the public. However, MCL 712A.17(7) and MCR 3.925(A)(2)
allow the court to close proceedings to the general public under limited
circumstances. The court, on motion of a party or a victim,4 may close
proceedings to the general public during the testimony of a juvenile
witness or a victim to protect the welfare of the juvenile witness or
victim. In making such a decision, the court must consider:

 the age and maturity of the juvenile witness or the victim;

 the nature of the proceedings; and

 the desire of the juvenile witness, of the juvenile witness’
family or guardian or legal custodian, or of the victim to have
the testimony taken in a room closed to the public.

If a hearing is closed under MCL 712A.17(7), the records of that hearing
shall only be open by order of the court to persons having a legitimate
interest. MCL 712A.28(2).5

4 Such a motion may be made at trial; it need not be made before trial.
5 See Section 22.2 for the criteria to determine who has “a legitimate interest.”
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9.5 Demand for Jury Trial or Trial by Judge

Right to jury trial. MCR 3.911(A) states that “[t]he right to a jury in a
juvenile proceeding exists only at the trial.”

Right to jury trial where jurisdiction over a child has already been
established. Once jurisdiction over a child has been established through
one parent’s plea or at a trial of allegations against one parent, another
parent has no right to demand a jury trial of allegations against him or
her. Once jurisdiction over a child has been established, the jury has no
further function and a court may proceed to the dispositional phase of
the proceedings. In re CR, 250 Mich App 185, 205 (2002).

Demand or waiver of trial by jury. MCR 3.911(B) provides that a party
may demand a jury trial by filing a written demand with the court. The
demand must be filed within 14 days after the court gives notice of the
right to a jury trial or 14 days after an appearance by an attorney or
lawyer-guardian ad litem, whichever is later. The demand must be filed
no later than 21 days before trial, but the court may excuse a late filing in
the interest of justice. Id. MCL 712A.17(2) allows an interested person to
demand a jury trial, or the court, on its own motion, to order a jury trial.

Demand for a judge to preside at a hearing. Parties have a right to a
judge at a hearing on the formal calendar. MCR 3.912(B). MCR
3.903(A)(10) defines “formal calendar” as judicial proceedings other than
a delinquency proceeding on the consent calendar, a preliminary inquiry,
or a preliminary hearing. A judge must preside at a jury trial. MCR
3.912(A)(1). The right to have a judge sit as factfinder is not absolute,
however. A party who fails to make a timely demand for a judge to serve
as factfinder at a bench trial may find that a referee will conduct all
further proceedings, and that the right to demand a judge has been
waived.

MCR 3.912(B) states that a party may demand that a judge rather than a
referee serve as factfinder at a nonjury trial by filing a written demand
with the court. The demand must be filed within 14 days after the court
has given the parties notice of their right to have a judge preside, or 14
days after an appearance by an attorney or lawyer-guardian ad litem,
whichever is later. The demand must be made no later than 21 days
before trial, but the court may excuse a late filing in the interest of justice.

The disqualification of a judge is governed by MCR 2.003. MCR 3.912(D).
See In re Schmeltzer, 175 Mich App 666, 673–74 (1989) (disqualification of
trial judge was not warranted, where the judge had presided over
termination proceedings involving a younger sibling; evidence of the
prior abuse or neglect was admissible at the subsequent trial).6
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Referees. MCR 3.913(B) states that unless a party has demanded a trial
by judge or jury, a referee may conduct the trial and further proceedings
through the dispositional phase. Thus, if a referee tries a case, that same
referee may conduct dispositional hearings, dispositional review
hearings, permanency planning hearings, and termination of parental
rights hearings even if a respondent later requests that a judge preside at
a hearing.7

6 See Section 11.9 (“other acts” evidence).
7 See Chapter 15 for a more detailed discussion of referees.
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In this chapter. . .

A respondent may enter a plea of admission or no contest to allegations
contained in a petition. If the court accepts a respondent’s plea, the court
takes jurisdiction over a child or children involved in the case. This
chapter sets forth the rules governing the taking of pleas of admission or
no contest. It discusses when a plea may be entered, required advice of
rights, and establishing a factual basis for a plea. The effect of a plea by
one respondent is also noted.

A parent may consent to the termination of his or her parental rights. See
Section 18.14.

10.1 When a Respondent May Make a Plea of Admission 
or No Contest

MCR 3.971(A) states as follows:
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“(A) General.  A respondent may make a plea of admission or
of no contest to the original allegations in the petition.  The
court has discretion to allow a respondent to enter a plea of
admission or a plea of no contest to an amended petition.
The plea may be taken at any time after the filing of the
petition, provided that the petitioner and the attorney for the
child have been notified of a plea offer to an amended
petition and have been given the opportunity to object before
the plea is accepted.”

Plea must be by respondent. The plea of admission or no contest to the
allegations in the petition must be made by the respondent. In re SLH, 277
Mich App 662, 670 (2008). A “respondent” is the parent, guardian, legal
custodian, or nonparent adult who allegedly committed an offense
against the child. MCR 3.903(C)(10). An “offense against a child” is the
act or omission by a parent, guardian, legal custodian, or nonparent adult
that brings the child within the court’s jurisdiction under the Juvenile
Code. MCR 3.903(C)(7). 

In In re SLH, the trial court erred in finding jurisdiction over the children
based on the mother’s plea to a petition that alleged only that she found
the respondent having sex with their child and that the respondent
admitted as much. Id. at 670. Reversing the trial court, the Court of
Appeals concluded:

“The petition does not allege that the mother permitted, or
failed to prevent, the alleged sexual abuse from occurring.
Therefore, although the mother was a ‘party’ to the
proceeding, by definition, she was not a respondent. Because
only a respondent may enter a plea and the mother was not a
respondent, she could not enter a plea.

* * *

At trial, the mother certainly could testify regarding what she
witnessed and the alleged admission by respondent, but
these could not be the basis for a plea, because they involve
no wrongdoing by her. Although the failure of one parent to
protect a child from abuse or neglect by the other parent can
be grounds for taking jurisdiction over the child, in this case
the petition did not allege that the mother failed to protect
her daughters, and the court’s belief that ‘there’s a suggestion
there was a failure to protect this child from inappropriate
behavior from her father’ is insufficient to serve as an
allegation against the mother if it is not contained in the
petition. Only allegations contained in the original, or
amended, petition can be the basis for jurisdiction.” In re
SLH, supra at 670-671.
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Pleas to amended petitions. Pleas to amended petitions are common in
child protective proceedings, and many pleas to amended petitions result
from plea agreements. Although child protective proceedings are not
criminal proceedings, the rules governing plea agreements in criminal
cases may be instructive. See Juvenile Justice Benchbook: Delinquency &
Criminal Proceedings (Revised Edition) (MJI, 2003-April 2009), Section 8.6,
for a discussion of plea agreements in criminal cases involving juveniles,
and Section 10.6, below, for a discussion of the rules governing the
withdrawal of pleas in child protective proceedings.

Note, also, that an amendment to the petition may affect subsequent
treatment of the respondent. The treatment regime specified in the Case
Service Plan is based upon the needs of the family rather than upon the
allegations in the petition. However, if the allegations in the amended
petition bear little or no resemblance to those that were contained in the
original petition, it may be wise to include specific treatment programs
and goals in any plea agreement. If a respondent-parent objects to the
prescribed treatment, the court may examine the issue at a review
hearing. See Chapter 16. The court has the authority to order the parent
to attend classes or counseling if it is “necessary for the physical, mental,
or moral well-being” of the child under its jurisdiction. See In re
Macomber, 436 Mich 386, 389–93, 398–400 (1990). Furthermore, if the
prosecuting attorney has agreed not to proceed on some of the
allegations in the original petition (“nolle prosequi”) rather than
dismissing them, those allegations could later be reinstated and a trial of
them held.

Plea by one respondent-parent. Once jurisdiction over a child has been
established through one respondent-parent’s plea or at a trial of
allegations against one respondent-parent, another parent has no right to
demand a jury trial of allegations against him or her. Once jurisdiction
over a child has been established, the jury has no further function and a
court may proceed to the dispositional phase of the proceedings. In re CR,
250 Mich App 185, 205 (2002).

10.2 Required Advice of Rights and Possible Disposition

MCR 3.971(B) states that the court must provide a respondent certain
advice before accepting that respondent’s plea of admission or no contest.
That rule states as follows:

“(B) Advice of Rights and Possible Disposition.  Before accepting
a plea of admission or plea of no contest, the court must
advise the respondent on the record or in a writing that is
made a part of the file:

“(1) of the allegations in the petition;
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“(2) of the right to an attorney, if respondent is without
an attorney;

“(3) that, if the court accepts the plea, the respondent
will give up the rights to

(a) trial by a judge or trial by a jury,

(b) have the petitioner prove the allegations in the
petition by a preponderance of the evidence,

(c) have witnesses against the respondent appear
and testify under oath at the trial,

(d) cross-examine witnesses, and

(e) have the court subpoena any witnesses the
respondent believes could give testimony in the
respondent’s favor;

“(4) of the consequences of the plea, including that the
plea can later be used as evidence in a proceeding to
terminate parental rights if the respondent is a parent.”

A respondent’s plea of admission or no contest is defective if the court
failed to provide the respondent with the advice of rights and possible
disposition as provided in MCR 3.971(B) before accepting the
respondent’s plea. In re SLH, 277 Mich App 662, 672 (2008).

10.3 Requirement of a Knowing, Understanding, 
Voluntary, and Accurate Plea

Before accepting a plea, the court must satisfy itself that the plea is
knowingly, understandingly, and voluntarily made. MCR 3.971(C)(1).
The court must also establish the accuracy of a plea. MCR 3.971(C)(2).

Knowing and understanding plea. The court may establish that the
respondent’s plea is knowingly and understandingly made by advising
him or her as required by MCR 3.971(B).1 The court need not ask
respondent directly if his or her plea is knowingly made. In re King, 186
Mich App 458, 466–67 (1990) (trial court’s lengthy discussion with
respondent regarding a plea agreement clearly showed that plea was
knowingly made).

Voluntary plea. The court may establish that the plea is voluntarily made
by confirming any plea agreement on the record and asking the
respondent and all attorneys of record if any promises have been made

1 See Section 10.2, immediately above.
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beyond those in the agreement, or if anyone has threatened the
respondent. See MCR 3.941(C)(2)(a)–(b) (delinquency proceedings) and
MCR 6.302(C)(4)(a)–(c) and MCR 6.302(E) (pleas in felony cases).

Accurate plea. The court must establish support for a finding that at least
one statutory ground for jurisdiction has been established. If the
respondent is entering a plea of admission, the accuracy of the plea
should be established by questioning the respondent. MCR 3.971(C)(2)
states:

“(2) Accurate Plea.  The court shall not accept a plea of
admission or of no contest without establishing support for a
finding that one or more of the statutory grounds alleged in
the petition are true, preferably by questioning the
respondent unless the offer is to plead no contest.  If the plea
is no contest, the court shall not question the respondent, but,
by some other means, shall obtain support for a finding that
one or more of the statutory grounds alleged in the petition
are true.  The court shall state why a plea of no contest is
appropriate.”

See In re Waite, 188 Mich App 189, 193–96 (1991) (inadequate factual basis
established at plea proceeding), and In re Youmans, 156 Mich App 679, 684
(1986) (jurisdiction cannot be conferred on the Family Division by
consent of the parties). See also In re SLH, 277 Mich App 662, 673 (2008)
(inadequate factual basis established where, during the only dialogue
exchanged, the mother admitted to an allegation after the court simply
read the petition’s first paragraph and asked the mother whether she
admitted it).

10.4 Special Requirements for No Contest Pleas

If the respondent wishes to plead no contest, the court must not question
the respondent to establish support for a finding that the respondent
committed the offense against the child but must use some other means.
The court must also state why a plea of no contest is appropriate. MCR
3.971(C)(2). See Guilty Plea Cases, 395 Mich 96, 134 (1975), for a discussion
of appropriate reasons to accept a plea of no contest, which include a
desire to limit liability.

10.5 Records of Plea Proceedings

MCR 3.925(B) states as follows:

“(B) Record of Proceedings.  A record of all hearings must be
made.  All proceedings on the formal calendar must be
recorded by stenographic recording or by mechanical or
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electronic recording as provided by statute or MCR 8.108.  A
plea of admission or no contest, including any agreement
with or objection to the plea, must be recorded.”

10.6 Withdrawal of Pleas

A respondent must raise issues concerning the court’s non-compliance
with the court rule governing pleas prior to appeal. In re Campbell, 170
Mich App 243, 249–50 (1988). Although child protective proceedings are
not criminal proceedings, rules governing the withdrawal of pleas in
criminal proceedings may be relied upon in child protective proceedings.
In re Zelzack, 180 Mich App 117, 125–26 (1989).

Juveniles charged as delinquents and criminal defendants have the right
to withdraw a plea before it is accepted, and the court has discretion to
allow a juvenile or criminal defendant to withdraw a plea after it has
been accepted. See MCR 3.941(D) (delinquency proceedings) and MCR
6.310 (criminal proceedings).

In Zelzack, supra at 126, the respondent-father and the Department of
Social Services (DSS, now Department of Human Services) entered a plea
agreement whereby the respondent would plead no contest in exchange
for DSS’ entry into a service agreement. The service agreement called for
reunification of the respondent with his daughter if the respondent
complied with the service agreement. The respondent failed to comply
with the service agreement, and the trial court terminated his parental
rights. The Court of Appeals held that the trial court did not err in
refusing to allow the respondent to withdraw his plea.

10.7 Combined Adjudicative and Dispositional Hearings

MCR 3.973(B), which governs notice of dispositional hearings,
contemplates a combined adjudicative and dispositional hearing. That
rule states that “[u]nless the dispositional hearing is held immediately
after the trial, notice of hearing may be given by scheduling it on the
record in the presence of the parties or in accordance with MCR 3.920.”
Moreover, MCR 3.973(C) assigns to the court’s discretion the interval
between a trial and dispositional hearing (though not to exceed 28 days
when a child is in placement). Thus, the two hearings may be combined if
necessary preparations are completed prior to the hearing. Most
importantly, a Case Service Plan must be prepared prior to the hearing.
See MCR 3.973(E)(2).

Combined hearings are often conducted when the allegations in the
petition are uncontested.
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In this chapter. . .

This chapter discusses rules of evidence that apply specifically to child
protective proceedings, such as the abrogation of privileges, the
admissibility of hearsay statements by children under 10 years old, and
the admissibility of evidence of maltreatment of a sibling. It also
discusses generally applicable rules of evidence that are frequently at
issue in child protective proceedings, such as hearsay exceptions, witness
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competence, expert witness testimony, and the admissibility of
photographic evidence. Section 11.2 contains a table summarizing the
application of the Michigan Rules of Evidence and the standards of proof
for most hearings conducted during a proceeding.

11.1 Constitutional Issues

The “clear and convincing evidence standard.” Because natural parents
have a fundamental liberty interest protected by US Const, Am XIV, in
the care, custody, and management of their children, the state must
provide “fundamentally fair” procedures when it seeks to permanently
terminate parental rights. Santosky v Kramer, 455 US 745, 752–54 (1982).
Consequently, when the state seeks to take permanent custody of a child,
the state must prove parental unfitness by clear and convincing evidence.
Id., 455 US at 769. The Court of Appeals in Kefgen v Davidson, 241 Mich
App 611, 625 (2000), defined “clear and convincing evidence” as follows:

“‘Clear and convincing evidence is defined as evidence that
‘produce[s] in the mind of the trier of fact a firm belief or
conviction as to the truth of the allegations sought to be
established, evidence so clear, direct and weighty and
convincing as to enable [the factfinder] to come to a clear
conviction, without hesitancy, of the truth of the precise facts
in issue.’ . . . Evidence may be uncontroverted, and yet not be
“clear and convincing.” . . . Conversely, evidence may be
“clear and convincing” despite the fact that it has been
contradicted.’ In re Martin, 450 Mich. 204, 227; 538 N.W.2d
399 (1995), quoting In re Jobes, 108 N.J. 394, 407-408; 529 A.2d
434 (1987); see People v Williams, 228 Mich. App. 546, 557-558;
580 N.W.2d 438 (1998).’”

Use of hearsay evidence in terminating parental rights. The
requirements of due process do not prohibit admission of hearsay
evidence during a termination proceeding, provided that the evidence is
fair, reliable, and trustworthy. In re Hinson, 135 Mich App 472, 473–75
(1984), In re Ovalle, 140 Mich App 79, 82 (1985), and In re Shawboose, 175
Mich App 637, 640 (1989) (trial court did not err in admitting the findings
and recommendations of a Foster Care Review Board member at hearing
on termination). However, where the grounds asserted for termination of
parental rights are unrelated to those for which the court took
jurisdiction of the child, legally admissible evidence must be used to
establish the new grounds for termination.1 In re Snyder, 223 Mich App
85, 89–91 (1997) (new allegations of sexual abuse admitted at termination
hearing, while court took jurisdiction due to neglect).

1 See Section 18.10.
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Application of the exclusionary rule. The exclusionary rule prohibits
use of evidence in criminal proceedings that was directly or indirectly
obtained through a violation of an accused’s constitutional rights. Wong
Sun v United States, 371 US 471, 484–85 (1963), and People v LoCicero (After
Remand), 453 Mich 496, 508 (1996). The exclusionary rule is intended to
deter violations of constitutional guarantees by removing the incentive to
disregard those guarantees. “[D]espite its broad deterrent purpose, the
exclusionary rule has never been interpreted to proscribe the use of
illegally seized evidence in all proceedings or against all persons.” Brown
v Illinois, 422 US 590, 599-600 (1975), quoting United States v Calandra, 414
US 338, 348 (1974). The rule has been deemed inapplicable to civil child
protection proceedings. State ex rel AR v CR, 982 P2d 73, 76 (Utah 1999).
In addition, where no government official is involved in an illegal search
or seizure, the objects seized may be admitted at a criminal trial. Burdeau
v McDowell, 256 US 465, 475 (1921). However, if a search has been
ordered or requested by a government official or the search and seizure
is a joint endeavor of the private individual and the government official,
the exclusionary rule may apply. Corngold v United States, 367 F2d 1, 5-6
(CA 9, 1966), and United States v Ogden, 485 F2d 536, 538-39 (CA 9, 1973).

Privilege against self-incrimination.2 Both the state and federal
constitutions prohibit compelled self-incrimination in a criminal case. US
Const, Am V (no person “shall be compelled in any criminal case to be a
witness against himself”), and Const 1963, art 1, §17 (“[n]o person shall
be compelled in any criminal case to be a witness against himself”).
Despite its reference to criminal proceedings, US Const, Am V, “not only
permits a person to refuse to testify against himself at a criminal trial in
which he is a defendant, but also ‘privileges him not to answer official
questions put to him in any other proceeding, civil or criminal, formal or
informal, where the answers might incriminate him in future criminal
proceedings.’” People v Wyngaard, 462 Mich 659, 671–72 (2000), quoting
Minnesota v Murphy, 465 US 420, 426 (1984).

However, the application of the privilege against self-incrimination to
civil proceedings does not allow a witness in a civil suit to refuse to
testify at all. A statute, MCL 600.2154, sets forth this limitation on the
application of the privilege against self-incrimination:

“Any competent witness in a cause shall not be excused from
answering a question relevant to the matter in issue, on the
ground merely that the answer to such question may
establish, or tend to establish, that such witness owes a debt,
or is otherwise subject to a civil suit; but this provision shall
not be construed to require a witness to give any answer

2 See also Sections 8.8 (privilege against self-incrimination does not allow a parent to refuse to undergo a
psychological examination) and 16.8 (privilege does not allow parent to refuse to produce a child subject
to a court order).
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which will have a tendency to accuse himself of any crime or
misdemeanor, or to expose him to any penalty or forfeiture,
nor in any respect to vary or alter any other rule respecting
the examination of witnesses.”

A witness in a civil suit must take the stand when called as a witness and
may not invoke the privilege “‘until testimony sought to be elicited will
in fact tend to incriminate.’” People v Ferency, 133 Mich App 526, 533–34
(1984), quoting Brown v United States, 356 US 148, 155 (1958). The trial
judge must determine whether the witness’s answer may have a
tendency to incriminate him or her before ordering the witness to
respond. Ferency, supra at 534. This inquiry should be conducted outside
a jury’s presence. In re Stricklin, 148 Mich App 659, 666 (1986).

The Fifth Amendment to the United States Constitution does not forbid
the drawing of adverse inferences against parties to civil suits who refuse
to testify. See Baxter v Palmigiano, 425 US 308, 318 (1976) (unlike in a
criminal trial, plaintiff’s attorney may comment on the defendant’s
refusal to respond to a question).

To protect a person’s privilege against self-incrimination, courts may stay
civil proceedings pending the outcome of criminal proceedings. A court
has inherent authority to stay a proceeding pending the outcome of a
separate action even though the parties to both proceedings are not the
same. Landis v North American Co, 299 US 248, 254–55 (1936).

In Stricklin, supra at 663–66, the Court of Appeals reviewed the trial
court’s refusal to adjourn a child protective proceeding during the
pendency of concurrent criminal proceedings based on the same alleged
conduct and found no violation of the parents’ privilege against
compelled self-incrimination under US Const, Am V, and Const 1963, art
1, §17. The parents did not testify during the civil proceeding and were
eventually convicted following a criminal proceeding. The issue was
“whether a penalty was exacted” for their refusal to testify “sufficient to
amount to the kind of compulsion contemplated by the Fifth
Amendment.” Id. at 664. The Court of Appeals held that the purported
penalty—the increased risk of loss of parental rights by refusing to testify
during the protective proceeding—did not amount to compulsion
prohibited by the state and federal constitutions. The parents’ asserted
increased risk of loss of their parental rights implied that they would
present nonincriminating testimony during the civil proceedings,
making their choice not to give nonincriminating testimony a matter of
trial strategy, not a matter of protecting their constitutional rights. Id. at
665.
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11.2 Table Summarizing Application of the Rules of 
Evidence and Standards of Proof

MCR 3.901(A)(3) states in part:

“The Michigan Rules of Evidence, except with regard to
privileges, do not apply to proceedings under this
subchapter, except where a rule in this subchapter
specifically so provides.”

See also MRE 1101(b)(7) (the Michigan Rules of Evidence, other than
those with respect to privileges, do not apply wherever a rule in
Subchapter 3.900 states that they don’t apply). For most hearings, the
applicability of the Michigan Rules of Evidence is explained in the
Michigan Judicial Institute © 2011 Page 11-5
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following table, along with the standard of proof. Privileges are

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References

Order to Take 
Child Into 
Protective 
Custody

The rules of 
evidence don’t 
apply.

Reasonable grounds to believe 
that the conditions or 
surroundings in which a child is 
found endanger the child’s 
health, safety, or welfare, and 
remaining in his or her home 
would be contrary to the child’s 
welfare.

MCR 
3.963(B)(1).
See Section 3.2

Emergency 
Removal of 
Indian Child

The rules of 
evidence don’t 
apply.

If the child resides or is 
domiciled on a reservation but 
is temporarily off the 
reservation, reasonable 
grounds to believe that the 
child must be removed to 
prevent imminent physical 
damage or harm to the child.

If the child is not residing or 
domiciled on a reservation, 
reasonable grounds to believe 
that remaining in the home 
would be contrary to the child’s 
welfare.

25 USC 1922 
and MCR 
3.974(B).
See Section 
20.8

Preliminary 
Inquiries

The rules of 
evidence don’t 
apply.

Probable cause that one or 
more allegations in the petition 
are true. Probable cause may 
be established with such 
information and in such 
manner as the court deems 
sufficient.

MCR 
3.962(B)(3).
See Section 6.7

Hearings to 
Determine 
Whether to 
Order Alleged 
Abuser Out of 
Child’s Home

The rules of 
evidence don’t 
apply.

Probable cause to believe that 
the person ordered to leave the 
home committed the alleged 
abuse, and that person’s 
presence in the home presents 
a substantial risk of harm to the 
child’s life, physical health, or 
mental well-being.

MCL 
712A.13a(4)(a)
–(c).
See Section 
7.13
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Preliminary 
Hearings

The rules of 
evidence don’t 
apply.

Findings 
regarding 
placement of a 
child may be on 
the basis of 
hearsay evidence 
that possesses 
adequate indicia 
of 
trustworthiness.

Probable cause that one or 
more allegations in the petition 
are true and fall within §2(b) of 
the Juvenile Code.

Probable cause that leaving the 
child in his or her home is 
contrary to the child’s welfare.

MCR 
3.965(B)(11) 
and MCL 
712A.13a(2).
See Section 
7.11

MCR 
3.965(C)(2)–
(3).
See Sections 
8.1(B) and 8.9

Review of 
Child’s 
Placement

The rules of 
evidence don’t 
apply.

Best interests of the child.

MCR 3.966(A)–
(C).
See Sections 
8.11–8.16

Removal 
Hearing—
Indian Child

The rules of 
evidence don’t 
apply.

Clear and convincing evidence, 
including testimony by at least 
one qualified expert witness, 
that active efforts designed to 
prevent breakup of Indian 
family have been made, and 
continued custody by Indian 
parent or custodian is likely to 
result in serious emotional or 
physical damage to child.

25 USC 
1912(d)–(e) 
and MCR 
3.967(D).
See Section 
20.9

Hearing to 
Identify 
Father

The rules of 
evidence don’t 
apply.

Probable cause that an 
identified person is the child’s 
legal father. Paternity must be 
established by a preponderance 
of the evidence.

MCR 3.921(D).
See Section 5.2

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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Trials

The rules of 
evidence for civil 
proceedings and 
the special rules 
for child 
protective 
proceedings 
apply.

Preponderance of the evidence, 
even where the initial petition 
contains a request for 
termination of parental rights.

MCR 
3.972(C)(1).
See Section 
12.4

Initial 
Disposition 
Hearings

The rules of 
evidence do not 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

Preponderance of the evidence.
MCR 3.973(E).
See Section 
13.5

Review of 
Emergency 
Removal of 
Child 
Following 
Initial 
Disposition

The rules of 
evidence do not 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

Preponderance of the evidence.

MCR 3.973(E) 
and MCR 
3.974(C).
See Section 
16.9

Disposition
Review 
Hearings for 
Child in 
Foster Care

The rules of 
evidence do not 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

Preponderance of the evidence.

MCR 3.975(E) 
and MCL 
712A.19(11).
See Section 
16.2

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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Hearings on 
Supplemental 
Petitions 
Alleging 
Additional 
Abuse or 
Neglect

If termination of 
parental rights is 
requested, see 
the rules 
governing those 
proceedings.

If termination of 
parental rights is 
not requested, 
the rules of 
evidence do not 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

See below.

Preponderance of the evidence.

MCR 
3.973(H)(1) and 
MCR 3.977.
See Section 
13.15

MCR 
3.973(H)(2), 
MCR 3.974, and 
MCR 3.975.
See Section 
13.15

Permanency 
Planning 
Hearings

The rules of 
evidence do not 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

Preponderance of the evidence.

MCR 
3.973(D)(2) and 
MCL 
712A.19a(9).
See Section 
17.4

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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Hearings to 
Terminate 
Parental 
Rights at 
Initial 
Disposition

1. Trial: the rules 
of evidence for 
civil proceedings 
and the special 
rules for child 
protective 
proceedings 
apply.

2. Factfinding 
phase of 
termination 
hearing: the 
rules of evidence 
apply.

3. Best interests 
phase of 
termination 
hearing: the 
rules of evidence 
don’t apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

1. Preponderance of the 
evidence.

2. Clear and convincing 
evidence that one or more 
allegations in the petition are 
true and establish grounds for 
termination under §19b(3)(a)–
(b), (d)–(n) of the Juvenile 
Code.

3. Termination is mandatory if 
termination of parental rights is 
in the child’s best interests.

MCR 
3.977(E)(4) and 
MCL 
712A.19b(4)–
(5).
See Section 
18.9

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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Hearings to 
Terminate 
Parental 
Rights Based 
on Different 
Circum-
stances

1. Factfinding 
phase of 
termination 
hearing: the 
rules of evidence 
apply.

2. Best interests 
phase of 
termination 
hearing: the 
rules of evidence 
don’t apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

1. Clear and convincing 
evidence that one or more 
allegations in the supplemental 
petition are true and establish 
grounds for termination under 
§19b(3)(a)–(b), (c)(ii), (d)–(g), or 
(i)–(n) of the Juvenile Code.

2. Termination is mandatory if 
termination of parental rights is 
in the child’s best interests.

MCR 
3.977(F)(1)(c).
See Section 
18.10

Hearings to 
Terminate 
Parental 
Rights: Other 
Cases

The rules of 
evidence don’t 
apply. All 
relevant and 
material 
evidence may be 
received and 
relied upon to 
the extent of its 
probative value.

Clear and convincing evidence 
admitted under MCR 3.977(H)(2) 
that one or more allegations in the 
petition are true and come within 
MCL 712A.19b(3), and that 
termination of parental rights is in 
the child’s best interests.

MCR 
3.977(H)(3).
See Section 
18.11

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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discussed in Section 11.3, below.

11.3 Abrogation of Privileges in Child Protective 
Proceedings

“MCL 722.631 governs privileges in child protective proceedings.” MCR
3.901(A)(3). MCL 722.631 states as follows:

“Any legally recognized privileged communication except
that between attorney and client or that made to a member of
the clergy in his or her professional character in a confession
or similarly confidential communication is abrogated and
shall not constitute grounds for excusing a report otherwise
required to be made or for excluding evidence in a civil child
protective proceeding resulting from a report made pursuant
to [the Child Protection Law]. This section does not relieve a
member of the clergy from reporting suspected child abuse
or child neglect under [MCL 722.623] if that member of the
clergy receives information concerning suspected child abuse

Hearings to 
Terminate 
Parental 
Rights to 
Indian Child

State law 
requirements: 
See above.

ICWA 
requirements: 
See above.

See above.

Beyond a reasonable doubt, 
including testimony of qualified 
expert witnesses, that 
continued custody by the 
parent will likely result in 
serious emotional or physical 
damage to the child.

MCR 3.977(G) 
and In re Elliott, 
218 Mich App 
196, 209–10 
(1996).
See Section 
20.11

MCR 3.977(G) 
and 25 USC 
1912(f).
See Section 
20.11

Post-
termination 
Review 
Hearings

The rules of 
evidence do not 
apply.

Reasonable efforts to establish 
permanent placement. Court 
may enter orders it considers 
necessary in the child’s best 
interests, including 
appointment of a juvenile 
guardian pursuant to MCL 
712A.19c and MCR 3.979.

MCR 3.978(C).
See Section 
19.2

Table 1:

Stage of 
Proceeding

Application of 
Rules of 
Evidence

Standard of Proof
Authorities 
and Cross-
References
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or child neglect while acting in any other capacity listed
under [MCL 722.623].”3

In In re Brock, 442 Mich 101 (1993), the parent’s neighbor, who baby-sat
for the children, reported suspected abuse, and testimony of a
psychologist and a physician was admitted to show the parent’s fitness
for custody of a child not the subject of the proceeding. The Michigan
Supreme Court held that abrogation of privileges under MCL 722.631
does not depend upon whether reporting was required or not, or
whether the proffered testimony concerned the abuse or neglect that
gave rise to the protective proceeding. Brock, supra at 117. Instead, the
testimony must result from a report of abuse or neglect and be relevant to
the proceeding. Id. at 119–20. In Brock, a physician and psychologist were
permitted to testify concerning a parent’s past history of mental illness
despite the fact that a neighbor reported the suspected neglect that gave
rise to the proceeding.

In addition to the abrogation of privileges under the Child Protection
Law, MCR 3.973(E)(1) abrogates privileges regarding materials prepared
pursuant to a court-ordered examination, interview, or course of
treatment. That rule states in relevant part that, “as provided by MCL
722.631, no assertion of an evidentiary privilege, other than the privilege
between attorney and client, shall prevent the receipt and use, at the
dispositional phase, of materials prepared pursuant to a court-ordered
examination, interview, or course of treatment.”

11.4 Admissibility of Statement by a Child Under MCR 
3.972(C)

MCR 3.972(C) states as follows:

“(2) Child’s Statement. Any statement made by a child under
10 years of age or an incapacitated individual under 18 years
of age with a developmental disability as defined in MCL
330.1100a(21) regarding an act of child abuse, child neglect,
sexual abuse, or sexual exploitation, as defined in MCL
722.622(f), (j), (w), or (x), performed with or on the child by
another person may be admitted into evidence through the
testimony of a person who heard the child make the
statement as provided in this subrule.

(a) A statement describing such conduct may be
admitted regardless of whether the child is available to
testify or not, and is substantive evidence of the act or
omission if the court has found, in a hearing held before

3 See Section 2.1 for further discussion of “members of the clergy.”
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trial, that the circumstances surrounding the giving of
the statement provide adequate indicia of
trustworthiness.  This statement may be received by the
court in lieu of or in addition to the child’s testimony.

(b) If the child has testified, a statement denying such
conduct may be used for impeachment purposes as
permitted by the rules of evidence.

(c) If the child has not testified, a statement denying
such conduct may be admitted to impeach a statement
admitted under subrule (2)(a) if  the court has found, in
a hearing held before trial, that the circumstances
surrounding the giving of the statement denying the
conduct provide adequate indicia of trustworthiness.”

See Sections 11.8(B), below (definition of developmental disability) and
2.1(A)–(B) (child abuse, child neglect, sexual abuse, and sexual
exploitation defined).

Notice of intent to introduce child’s statement. MCR 3.922(E) requires
that a proponent of a statement under MCR 3.972(C) must give notice of
intent to introduce a child’s statement at trial. MCR 3.922(E) states in
relevant part:

“(E) Notice of Intent.

“(1) Within 21 days after the parties have been given
notice of the date of trial, but no later than 7 days before
the trial date, the proponent must file with the court,
and serve all parties, written notice of the intent to:

* * *

(d) admit out-of-court hearsay statements under
MCR 3.972(C)(2), including the identity of the
persons to whom a statement was made, the
circumstances leading to the statement, and the
statement to be admitted.

“(2) Within 7 days after receipt or notice, but no later
than 2 days before the trial date, the nonproponent
parties must provide written notice to the court of an
intent to offer rebuttal testimony or evidence in
opposition to the request and must include the identity
of the witnesses to be called.

“(3) The court may shorten the time periods provided in
subrule (E) if good cause is shown.”
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Examining the totality of the circumstances surrounding the making of
the statement. The court must examine the totality of the circumstances
surrounding the making of the statement to determine whether there are
adequate indicia of trustworthiness. Such circumstances include the
spontaneity of the statement, consistent repetition of the statement, the
child’s mental state, the child’s use of terminology unexpected by a child
of similar age, and lack of a motive to fabricate. See Idaho v Wright, 497 US
805 (1990) (construing a residual hearsay exception), In re Brimer, 191
Mich App 401, 405 (1991) (relying on Wright to construe former MCR
5.972(C)(2)), and In re Brock, 193 Mich App 652, 670–71 (1992), rev’d on
other grounds 442 Mich 101 (1993). See also In re Archer, 277 Mich App
71, 82-83 (2007), where the Court determined that the minor children’s
out-of-court video statements were properly admitted because the
totality of circumstances “provided adequate indicia of trustworthiness
to warrant their admission at trial through the testimony of [the forensic
interviewer] under MCR 3.972(C)(2)(a).”

11.5 Exceptions to the “Hearsay Rule” Commonly Relied 
Upon in Child Protective Proceedings

MRE 801(c) defines “hearsay” as “a statement, other than the one made
by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” A “statement” is “(1)
an oral or written assertion or (2) nonverbal conduct of a person, if it is
intended by the person as an assertion.” MRE 801(a). Statements which
are not hearsay include admissions by party-opponents, defined in part
as statements which are offered against the party and which are the
party’s own statements. MRE 801(d)(2)(A).

“Hearsay is not admissible except as provided by [the Michigan Rules of
Evidence].” MRE 802 (“the hearsay rule”).4 The following are exceptions
to the hearsay rule commonly relied upon in child protective
proceedings.

A. Admissions by Party Opponents Are Excluded From the 
“Hearsay Rule”

A party’s own statement is not hearsay if it is offered against the
party. MRE 801(d)(2). Thus, statements by respondents may be
offered against them in child protective proceedings. A statement
by a “party-opponent” need not be “against that party’s interest” to
be admitted, as is required for admissibility of statements under
MRE 804(b)(3). See Shields v Reddo, 432 Mich 761, 774 n 19 (1989).

4 A child’s statement may be admissible under MCR 3.972(C). See Section 11.4, above.
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B. Present Sense Impressions

This exception may allow the admission of statements describing
evidence or acts of abuse. Such statements may be made to
Children’s Protective Services workers by telephone.

A present sense impression is defined as “[a] statement describing
or explaining an event or condition made while the declarant was
perceiving the event or condition, or immediately thereafter.” A
present sense impression is admissible even though the declarant is
available as a witness.  MRE 803(1).

In People v Hendrickson, 459 Mich 229, 236 (1998), the Supreme Court
set forth the following three conditions for admission of evidence
under the present sense impression exception to the hearsay rule:

 The statement must provide an explanation or description
of the perceived event.

 The declarant must personally perceive the event.

 The explanation or description must be substantially
contemporaneous with the perceived event.

Four Justices held that evidence is admissible under MRE 803(1)
only if there is corroborating evidence that the perceived event
occurred. Hendrickson, supra at 237–38 (lead opinion of Kelly, J), and
251 n 1 (concurring and dissenting opinion of Brickley, J). These
Justices found that photographic evidence of a victim’s injuries
satisfied this requirement.  Id. at 239–40 (lead opinion of Kelly, J),
and 251 n 1 (concurring and dissenting opinion of Brickley, J). Three
concurring Justices found no requirement of corroboration. Id. at
240–41 (concurring opinion of Boyle, J). Justice Brickley dissented,
requiring corroborating evidence of substantial contemporaneity
and finding no such evidence in this case. Id. at 251–52 (concurring
and dissenting opinion of Brickley, J).

In People v Bowman, 254 Mich App 142 (2002), a murder case, the
Court of Appeals found no abuse of discretion by the trial court in
declining under MRE 803(1) to admit testimony that the victim was
“upset” after driving from a meeting with a fellow drug dealer to
the home of a friend. Although the Court of Appeals acknowledged
that it is “not overly literal” in construing MRE 803(1)’s
“immediately thereafter” requirement, and that a statement may
qualify under this phrase even when made several minutes after the
observed event, the Court found that the statement “was not made
merely a few minutes after the conversation . . . but following a
drive of an indeterminate length from one house to another, and
then in a separate conversation with someone not present during
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the first conversation.” Id. at 145. To conclude that this was a
“present sense impression,” the Court stated, would be to “rob the
phrase of its meaning . . . .” Stating that it “will not interpret the
language of this evidentiary rule in a sense so contrary to its ‘fair
and natural import,’” the Court found no abuse of discretion by the
trial court in declining to admit such an account. Id. at 146.

C. Excited Utterances

The “excited utterance” exception to the hearsay rule may allow
admission of a child’s hearsay statements describing acts of abuse.
An excited utterance is defined as “[a] statement relating to a
startling event or condition made while the declarant was under the
stress of excitement caused by the event or condition.” An excited
utterance is admissible even if the declarant is available as a
witness. MRE 803(2).

The prerequisites to admission of evidence under the excited
utterance exception to the hearsay rule were stated in People v
Kowalak (On Remand), 215 Mich App 554, 557 (1996), as follows:

 The statement must arise out of a startling event.

 The statement must relate to the circumstances of the
startling event.

 The statement must be made before there has been time for
contrivance or misrepresentation by the declarant.

A sexual assault is a startling event. See People v Straight, 430 Mich
418, 425 (1988) (“Few could quarrel with the conclusion that a
sexual assault is a startling event.”); see also People v Crump, 216
Mich App 210, 213 (1996) (rape by defendant and his capture was a
startling event). Admission of an excited utterance under MRE
803(2) “does not require that a startling event or condition be
established solely with evidence independent of an out-of-court
statement before the out-of-court statement may be admitted.
Rather, MRE 1101(b)(1) and MRE 104(a) instruct that when a trial
court makes a determination under MRE 803(2) about the existence
of a startling event or condition, the court may consider the out-of-
court statement itself in concluding whether the startling event or
condition has been established.” People v Barrett, 480 Mich 125, 139
(2008). 

Note: The Barrett Court did not address whether an
excited utterance on its own could establish that a
startling event took place. Barrett, supra at 132.
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The focus of MRE 803(2) is whether the declarant spoke while under
the stress caused by the startling event. Straight, supra at 425. The
justification for the rule is lack of capacity to fabricate, not lack of
time to fabricate. Id. An excited state may last for many hours after
the occurrence of a startling incident. No fixed time period
universally satisfies the requirements of the rule. In People v Smith,
456 Mich 543, 551–53 (1998), the Supreme Court held that a sexual
assault victim’s statement made ten hours after the sexual assault
was admissible as an excited utterance because it was made while
the victim was still under the overwhelming influence of the
assault. Similarly, in Layher, supra at 583-584, the Court of Appeals
found that a five-year-old sexual assault victim was in a continuing
state of emotional shock precipitated by the assault when she made
statements during therapy one week after the alleged assault with
the aid of anatomical dolls.

In the following cases, the statements were found admissible as
“excited utterances”:

 People v Garland, 152 Mich App 301, 307 (1986) (statements
by seven-year-old victim of sexual abuse made one day
after event were admissible where child had limited mental
ability and was threatened);

 People v Lovett, 85 Mich App 534, 543–45 (1978) (statements
by three-year-old witness to rape-murder made one week
later were admissible; child stayed with grandparents
during the interval between event and statements, and
statements were spontaneous);

 People v Houghteling, 183 Mich App 805, 806–08 (1990)
(statements of five-year-old made 20 hours after sexual
assault in response to mother’s questions were admissible);

 People v Soles, 143 Mich App 433, 438 (1985) (statements
made five days after particularly heinous sexual assault
were admissible); and

 People v Draper, 150 Mich App 481, 486 (1986) (statements
by three-year-old made a week after sexual assault by
stepfather were admissible).

In the following cases, the statements were found inadmissible as
“excited utterances”:

 People v Straight, 430 Mich 418, 423–28 (1988) (statements
regarding sexual abuse made one month after event,
during examination, and in response to repeated
questioning were inadmissible);
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 People v Sommerville, 100 Mich App 470, 489–90 (1980)
(statements to police made 24 hours after assault were
inadmissible);

 People v Scobey, 153 Mich App 82, 85 (1986) (statements by
13 year old two and five days after event were
inadmissible); and

 People v Lee, 177 Mich App 382, 385–86 (1989) (statements
made 17 days after event were inadmissible).  

In People v Slaton, 135 Mich App 328, 334-335 (1984), the Court of
Appeals found that the tape recording of a 911 call was admissible
under MRE 803(2). The Court found that the statements of both the
caller and the 911 operator were admissible because they related to
a startling event and were made under the stress of that event.

D. Statements of Existing Mental, Emotional, or Physical 
Condition

This exception may allow admission of a respondent’s or child’s
statements to therapists or other persons. MRE 803(3) allows
admission of statements “of the declarant’s then existing state of
mind, emotion, sensation, or physical condition (such as intent,
plan, motive, design, mental feeling, pain, and bodily health), but
not including a statement of memory or belief to prove the fact
remembered or believed unless it relates to the execution,
revocation, identification, or terms of declarant’s will.” Such
statements are admissible even though the declarant is available as
a witness.

The declarant’s state of mind must be at issue before statements
showing state of mind may be admitted under MRE 803(3). See
People v White, 401 Mich 482, 502 (1977) (victim’s statements
showing his fear of the defendant were inadmissible where
defendant raised an alibi defense), and People v Lucas, 138 Mich App
212, 220 (1984) (testimony of police officer that he believed a
defendant’s alibi witnesses was inadmissible under MRE 803(3)).

In People v Fisher, 449 Mich 441 (1995), a murder victim made
various oral and written statements about the state of her marriage
to the defendant-husband, about her insistence on visiting her lover
in Germany, and about her intention to divorce or separate from the
defendant. The Michigan Supreme Court held that the victim-wife’s
statements not known to the defendant were admissible under MRE
803(3) to show the victim’s intent, plan, or mental feeling. Fisher,
supra at 450. However, those statements known to the defendant,
although relevant and admissible, did not constitute hearsay
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because they were not offered for their truth, but only to show their
effect on the defendant-husband. Id. 

Where the declarant states that he or she is afraid, the statement
may be admissible to show the declarant’s state of mind. In re Utrera,
281 Mich App 1, 18-19 (2008). In In re Utrera, the respondent
appealed the trial court’s order terminating her parental rights and
argued that hearsay testimony was improperly admitted. Id. at 18.
The Michigan Court of Appeals affirmed the trial court’s decision to
admit statements the declarant (a child) made to her therapist and
to a guardianship investigator regarding the fear the child felt
towards her mother because these hearsay statements pertained to
the declarant’s then-existing mental or emotional condition and
were not offered to prove the truth of the matter asserted. Id. at 18-
19.

In People v Howard, 226 Mich App 528, 554 (1997), the Court of
Appeals concluded that a page from a murder victim’s appointment
book listing the house where she was killed next to the time that she
was killed was admissible under MRE 803(3) to show the victim’s
intent, at the time the entry was written, to go to the house.
Statements showing a victim’s intent may also be admissible to
show the victim’s subsequent conduct when that conduct is at issue
in the case. People v Furman, 158 Mich App 302, 315-316 (1987), citing
Mutual Life Ins Co of New York v Hillmon, 145 US 285 (1892). 

In Furman, supra at 317, the Court of Appeals held that the murder
victim’s statements indicating her fear, dread, or nervousness of
visiting an unidentified male (allegedly the defendant) were
inadmissible under MRE 803(3). The statements described the
victim’s memories of previous contact with the man, and the
victim’s state of mind was not at issue in the case because the
defendant claimed that he was not the perpetrator.

A declarant’s out-of-court statements of memory or belief when the
statements are offered to prove the fact remembered or believed are
specifically excluded from the hearsay exception described in MRE
803(3). People v Moorer, 264 Mich App 64, 73 (2004). In Moorer, the
defendant argued against the admission of testimony from
witnesses who claimed that the victim told them that he “had a
confrontation with defendant; that defendant wanted to kill [the
victim]; that defendant had threatened to kill [the victim]; that
defendant said he had a bullet for [the victim]; and that defendant
was looking for [the victim] with a gun.” Id.

The Court of Appeals determined that the trial court had
improperly admitted several witnesses’ testimony about the
victim’s out-of-court statements because the statements went
beyond MRE 803(3)’s exception for statements concerning a
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declarant’s “then existing mental, emotional, or physical condition.”
The Court concluded that the challenged testimony was
inadmissible hearsay because it involved the defendant’s past or
presumed future actions rather than describing the declarant-victim’s
intentions or plans. Moorer, supra.

E. Statements Made for Purposes of Medical Treatment or 
Diagnosis

MRE 803(4) provides an exception to the “hearsay rule,” regardless
of the declarant’s availability as a witness, for statements that are:

“. . . made for purposes of medical treatment or medical
diagnosis in connection with treatment and describing
medical history, or past or present symptoms, pain, or
sensations, or the inception or general character of the
cause or external source thereof insofar as reasonably
necessary to such diagnosis and treatment.”

The rationales for admitting statements under MRE 803(4) are (1)
the self-interested motivation to speak truthfully to treating
physicians in order to receive proper medical care, and (2) the
reasonable necessity of the statement to the patient’s diagnosis and
treatment. See Merrow v Bofferding, 458 Mich 617, 629–30 (1998)
(declarant’s statement that his wound occurred after “a fight with
his girlfriend” was inadmissible under MRE 803(4) because it was
not reasonably necessary for diagnosis and treatment).

This exception is frequently used in child abuse or neglect cases.
Typically, a child suspected of being neglected or abused is
examined by a physician and makes statements concerning injuries
and their cause. Note, however, that the exception is not limited to
statements made to physicians. See People v James, 182 Mich App
295, 297 (1990) (statements made to child sexual abuse expert),
People v Skinner, 153 Mich App 815, 821 (1986) (statements made to
child psychologist), and In re Freiburger, 153 Mich App 251, 255–58
(1986) (statements made to psychiatric social worker).

In People v Meeboer (After Remand), 439 Mich 310, 322–23 (1992), the
Supreme Court listed four prerequisites of admissibility under MRE
803(4) to establish that a hearsay statement is inherently
trustworthy and necessary for obtaining adequate medical
diagnosis and treatment:

 The statement was made for purposes of medical treatment
or diagnosis in connection with treatment.
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 The statement describes medical history, past or present
symptoms, pain or sensations, or the inception or general
character of the cause or external source of the injury.

 The statement is supported by the “self-interested
motivation to speak the truth to treating physicians in
order to receive proper medical care.”5 

 The statement is reasonably necessary to the diagnosis and
treatment of the patient.

The following subsections describe pertinent areas of the law
governing the application of MRE 803(4): (1) trustworthiness of
statements based solely upon the declarant’s age, (2)
trustworthiness of statements made to psychologists, and (3)
statements identifying the perpetrator.

Trustworthiness: the age of the declarant. In assessing the
trustworthiness of a declarant’s statements, Michigan appellate
courts have drawn a distinction based upon the declarant’s age. For
declarants over the age of ten, a rebuttable presumption arises that
they understand the need to speak truthfully to medical personnel.
People v Van Tassel (On Remand), 197 Mich App 653, 662 (1992). For
declarants ten and younger, a trial court must inquire into the
declarant’s understanding of the need to be truthful with medical
personnel. People v Meeboer (After Remand), supra at 326. To do this, a
trial court must “consider the totality of circumstances surrounding
the declaration of the out-of-court statement.” Id. at 324. The
Supreme Court in Meeboer established ten factors to address when
considering the totality of the circumstances:

 The age and maturity of the child.

 The manner in which the statement is elicited.

 The manner in which the statement is phrased.

 The use of terminology unexpected of a child of similar
age.

 The circumstances surrounding initiation of the
examination.

 The timing of the examination in relation to the assault or
trial.

 The type of examination.

5 See the next subsection for a list of ten factors to assist in determining the trustworthiness of statements of
patients age ten and under. See also Meeboer, supra at 324-325.
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 The relation of the declarant to the person identified as the
assailant.

 The existence of or lack of motive to fabricate.

 The corroborative evidence relating to the truth of the
child’s statement. Meeboer, supra at 324–25.

Trustworthiness: statements to psychologists. Regardless of the
declarant’s age, statements made to psychologists may be less
reliable and thus less trustworthy than statements made to medical
doctors. In People v LaLone, 432 Mich 103 (1989), a first-degree
criminal sexual conduct case, the Supreme Court overturned the
trial court’s decision to admit the testimony of a psychologist who
treated a 14-year-old complainant. The decision was based in part
on the difficulty in determining the trustworthiness of statements to
a psychologist. Id. at 109–10 (Brickley, J). The Supreme Court
revisited this question in Meeboer (After Remand), supra at 329,
reiterating the belief that statements to psychologists may be less
reliable than those to physicians. However, the Court also noted
that “the psychological trauma experienced by a child who is
sexually abused must be recognized as an area that requires
diagnosis and treatment.” Id. Accordingly, the Court stated that its
decision in LaLone should not preclude from evidence statements
made during “psychological treatment resulting from a medical
diagnosis [of physical abuse].” Meeboer, supra at 329. 

Statements identifying the assailant. When a sexual assault victim
seeks medical treatment for an injury, it is possible that the victim’s
statements may identify the assailant as the “cause or external
source” of the injury. If this occurs, trial courts may be called upon
to determine whether the assailant’s identity is “reasonably
necessary to . . . diagnosis and treatment.” MRE 803(4). The
following cases set forth some general principles for determining
whether an assailant’s identity is medically relevant.

 People v Meeboer (After Remand), 439 Mich 310 (1992):

In three consolidated cases, all involving criminal sexual conduct
against children aged seven and under, the Supreme Court found
that statements identifying an assailant may be necessary for the
declarant’s diagnosis and treatment—and thus admissible under
MRE 803(4)—as long as the totality of circumstances surrounding
the statements indicates trustworthiness. The Court listed the
following circumstances under which identification of an assailant
may be necessary to obtain adequate medical care:

“Identification of the assailant may be necessary where
the child has contracted a sexually transmitted disease.
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It may also be reasonably necessary to the assessment
by the medical health care provider of the potential for
pregnancy and the potential for pregnancy problems
related to genetic characteristics, as well as to the
treatment and spreading of other sexually transmitted
diseases . . . .

“Disclosure of the assailant’s identity also refers to the
injury itself; it is part of the pain experienced by the
victim. The identity of the assailant should be
considered part of the physician’s choice for diagnosis
and treatment, allowing the physician to structure the
examination and questions to the exact type of trauma
the child recently experienced.

“In addition to the medical aspect . . . , the psychological
trauma experienced by a child who is sexually abused
must be recognized as an area that requires diagnosis
and treatment. A physician must know the identity of
the assailant in order to prescribe the manner of
treatment, especially where the abuser is a member of
the child’s household. . . . [S]exual abuse cases involve
medical, physical, developmental, and psychological
components, all of which require diagnosis and
treatment. . . .

“A physician should also be aware of whether a child
will be returning to an abusive home. This information
is not needed merely for ‘social disposition’ of the child,
but rather to indicate whether the child will have the
opportunity to heal once released from the hospital.

“Statements by sexual assault victims to medical health
care providers identifying their assailants can, therefore,
be admissible under the medical treatment exception to
the hearsay rule if the court finds the statement
sufficiently reliable to support that exception’s
rationale.” Meeboer, supra at 328-330.

 People v Van Tassel (On Remand), 197 Mich App 653, 656
(1992):

In this first-degree criminal sexual conduct case, the 13-year-old
complainant identified her father as her assailant during a health
interview that preceded a medical examination ordered by the
probate court in a separate abuse and neglect proceeding. The Court
of Appeals found that the Meeboer factors had no application in a
criminal sexual conduct case involving a complainant over age ten.
Nonetheless, the Court applied the Meeboer factors and concluded
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that the complainant’s hearsay statements were trustworthy and
properly admitted by the trial court. The Court also held that
identification of the assailant was reasonably necessary to the
complainant’s medical diagnosis and treatment: “[T]reatment and
removal from an abusive home environment was medically
necessary for the child victim of incest.” Van Tassel (On Remand),
supra at 661.

 People v Creith, 151 Mich App 217 (1986):

The defendant appealed from his conviction of manslaughter. The
victim, who suffered from kidney failure, died after an alleged
beating by the defendant. At trial, the court permitted the jury to
hear the testimony of a nurse from the victim’s dialysis center and
another nurse from a hospital emergency room. These nurses
testified that the victim had described abdominal pain resulting
from being punched in the abdomen. The Court of Appeals held
that the trial court properly admitted the testimony of these
witnesses under MRE 803(4). The Court found that the victim’s
statements were made for the sole purpose of seeking medical
treatment and were reasonably necessary for that purpose.

F. Records of Regularly Conducted Activity

In child protective proceedings, MRE 803(6) allows for the
admissibility of Department of Human Services (DHS) records,
medical records concerning the child, and police reports:6 

“A memorandum, report, record, or data compilation, in
any form, of acts, transactions, occurrences, events,
conditions, opinions, or diagnoses, made at or near the
time by, or from information transmitted by, a person
with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular
practice of that business activity to make the
memorandum, report, record, or data compilation, all as
shown by the testimony of the custodian or other
qualified witness, unless the source of information or
the method or circumstances of preparation indicate
lack of trustworthiness.  The term ‘business’ as used in
this paragraph includes business, institution,
association, profession, occupation, and calling of every
kind, whether or not conducted for profit.”

6 Police reports may be admissible under this rule, or under MRE 803(8) as public records. See Section
11.5(G), below.
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Under MRE 803(6), properly authenticated records may be
introduced into evidence without requiring the records’ custodian
to appear and testify. MRE 902(11) governs the authentication of a
business record by the written certification of the custodian or other
qualified person:

“Extrinsic evidence of authenticity as a condition
precedent to admissibility is not required with respect
to the following:

* * *

“(11) Certified records of regularly conducted activity.  The
original or a duplicate of a record, whether domestic or
foreign, of regularly conducted business activity that would
be admissible under rule 803(6), if accompanied by a written
declaration under oath by its custodian or other qualified
person certifying that-

“(A)  The record was made at or near the time of
the occurrence of the matters set forth by, or from
information transmitted by, a person with
knowledge of those matters;

“(B) The record was kept in the course of the
regularly conducted business activity; and

“(C)  It was the regular practice of the business
activity to make the record.

“A party intending to offer a record into evidence under
this paragraph must provide written notice of that
intention to all adverse parties, and must make the
record and declaration available for inspection
sufficiently in advance of their offer into evidence to
provide an adverse party with a fair opportunity to
challenge them.”

In People v Jobson, 205 Mich App 708, 713 (1994), police records were
admitted into evidence under MRE 803(6). For an example of a case
in which a medical record was admitted into evidence under MRE
803(6), see Merrow v Bofferding, 458 Mich 617, 626-628 (1998), where
the Michigan Supreme Court held that part of plaintiff’s “History
and Physical” hospital record was admissible under MRE 803(6)
because it was compiled and kept by the hospital in the regular
course of business.

Although it otherwise meets the foundational requirements of MRE
803(6), a business record may be excluded from evidence if the
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source of information or the method or circumstances of
preparation indicate lack of trustworthiness. In People v Huyser, 221
Mich App 293 (1997), the defendant was charged with first-degree
criminal sexual conduct against his former girlfriend’s daughter.
The prosecution retained Dr. David Hickok as an expert witness,
who examined the victim and prepared a report stating his finding
that the evidence was consistent with vaginal penetration. Dr.
Hickok was named on the prosecution’s witness list but died before
trial. A subsequent examination of the victim by a different
physician revealed no evidence of vaginal penetration. At trial, the
defendant and prosecutor offered conflicting testimony concerning
vaginal penetration. Over the defendant’s objection, the trial court
ruled that Dr. Hickok’s report was admissible under MRE 803(6),
and one of Dr. Hickok’s employees read portions of the report into
evidence.  After being convicted of second-degree criminal sexual
conduct, the defendant appealed and challenged the admission of
the report into evidence. The Court of Appeals found that because
Dr. Hickok had prepared the report in contemplation of the criminal
trial, the report lacked the trustworthiness of a report generated
exclusively for business purposes. The report’s trustworthiness was
also undermined by the results of the subsequent examination. The
Court of Appeals reversed the defendant’s conviction.

“Business records,” as “records of regularly conducted activity” are
often termed, must contain only the observations of the reporting
person and not the hearsay statements of others, unless these
statements of others contained in the record (“hearsay within
hearsay”) are admissible under another exception to the “hearsay
rule.” In re Freiburger, 153 Mich App 251, 259–61 (1986).

G. Public Records and Reports

MRE 803(8) contains a hearsay exception for:

“Records, reports, statements, or data compilations, in
any form, of public  offices or agencies, setting forth (A)
the activities of the office or agency, or (B) matters
observed pursuant to duty imposed by law as to which
matters there was a duty to report, excluding, however,
in criminal cases matters observed by police officers and
other law enforcement personnel, and subject to the
limitations of MCL 257.624 [parallel citation omitted].”7

A police report may be admissible under this rule, since child
protective proceedings are not criminal cases. The rule may also

7 MCL 257.624 prohibits the use in a court action of a report required by Chapter VI of the Motor Vehicle
Code.
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allow admission of Form DHS 3200, which is used to document a
report of suspected child abuse or neglect,8 or portions of the DHS
Services Manual.

This hearsay exception does not allow the introduction of
evaluative or investigative reports. The exception extends only to
“reports of objective data observed and reported by . . . [public
agency] officials.” Bradbury v Ford Motor Co, 419 Mich 550, 554
(1984). Although opinions, conclusions, and evaluations by public
officials in public reports are inadmissible under MRE 803(8),
objective data observed and reported by these officials is
admissible. This distinction is illustrated in People v Shipp, 175 Mich
App 332, 339–40 (1989). In Shipp, the defendant was convicted of
voluntary manslaughter arising from his wife’s death. The Court of
Appeals, in granting the defendant a new trial, held that portions of
the autopsy report containing the medical examiner’s conclusion
and opinion that death ensued after attempted strangulation and
blunt instrument trauma were improperly admitted into evidence
under MRE 803(8). Shipp, supra at 340. The Court noted, however,
that the examiner’s recorded observations about the decedent’s
body were admissible under this rule. Id. 

As with “business records,” “public records” must contain only the
observations of the reporting person and not the hearsay statements
of others, unless these statements of others contained in the record
(“hearsay within hearsay”) are admissible under another exception
to the “hearsay rule.” A public record may itself contain hearsay
statements, each of which is admissible only if it conforms
independently with an exception to the hearsay rule. MRE 805. See
In re Freiburger, 153 Mich App 251, 259–60 (1986) (third-party
statements in police reports inadmissible hearsay). 

H. Previous Judgment or Conviction

Child protective proceedings often arise from the same
circumstances as a criminal prosecution. Furthermore, a prior order
terminating a parent’s parental rights may serve as a basis to assume
jurisdiction over a current child or to terminate a parent’s parental
rights to a current child.9 Thus, the issue of the admissibility of a
prior order or judgment may arise in child protective proceedings.

MCL 600.2106 provides:

8 See Section 2.6.
9 See Sections 4.6, 18.26, and 18.29–18.30.
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“A copy of any order, judgment or decree, of any court
of record in this state, duly authenticated by the
certificate of the judge, clerk or register of such court,
under the seal thereof, shall be admissible in evidence in
any court in this state, and shall be prima facie evidence of the
jurisdiction of said court over the parties to such proceedings
and of all facts recited therein, and of the regularity of all
proceedings prior to, and including the making of such
order, judgment or decree.” [Emphasis added.]

With regard to the orders, judgments, or decrees of a court of
another state, MCL 600.2103 states:

“The records and judicial proceedings of any court in the
several states and territories of the United States and of any
foreign country shall be admitted in evidence in the courts of
this state upon being authenticated by the attestation of the
clerk of such court with the seal of such court annexed, or of
the officer in whose custody such records are legally kept
with the seal of his office annexed.”

MRE 803(22) allows admission of a judgment of conviction of a
felony or two-year misdemeanor as substantive evidence of conduct
at issue in a subsequent civil case. MRE 803(22) provides:

“Evidence of a final judgment, entered after a trial or
upon a plea of guilty (or upon a plea of nolo contendere
if evidence of the plea is not excluded by MRE 410),10

adjudging a person guilty of a crime punishable by
death or imprisonment in excess of one year, [is
admissible] to prove any fact essential to sustain the
judgment, but not including, when offered by the state
in a criminal prosecution for purposes other than
impeachment, judgments against persons other than the
accused. The pendency of an appeal may be shown but
does not affect admissibility.”

Note: By its terms, MRE 803(22) is limited to
convictions and does not extend the hearsay
exception to judgments of acquittal. 

Thus, if the defendant was convicted by plea, judge, or jury of a
felony or two-year misdemeanor, MRE 803(22) allows the judgment
to be used as evidence to prove that the defendant committed the
acts that led to the previous conviction. Although evidence of a
misdemeanor conviction (one year or less) is inadmissible under

10 MRE 410 is discussed further below.
Michigan Judicial Institute © 2011 Page 11-29



Section 11.5 Child Protective Proceedings Benchbook—Third Edition
MRE 803(22), evidence of a plea to a misdemeanor offense other than
a motor vehicle violation would be admissible under MRE
801(d)(2)(a) as an admission by a party-opponent.

MRE 803(22) must be read in conjunction with MRE 410, which
limits the use of pleas and plea-related statements. Under MRE
410(1)–(4), the following evidence is not admissible in a civil or
criminal proceeding against a defendant who made a plea or
participated in plea discussions:

“(1) A plea of guilty which was later withdrawn;

“(2) A plea of nolo contendere, except that, to the extent
that evidence of a guilty plea would be admissible,
evidence of a plea of nolo contendere to a criminal
charge may be admitted in a civil proceeding to support
a defense against a claim asserted by the person who
entered the plea;

“(3) Any statement made in the course of any
proceedings under MCR 6.30211 or comparable state or
federal procedure regarding either of the foregoing
pleas; or

“(4) Any statement made in the course of plea
discussions with an attorney for the prosecuting
authority which do not result in a plea of guilty or
which result in a plea of guilty later withdrawn.”

However, such statements are admissible in a subsequent civil
proceeding if “another statement made in the course of the same
plea or plea discussions has been introduced and the statement
ought in fairness be considered contemporaneously with it . . . .”
MRE 410.

In In re Andino, 163 Mich App 764, 768–73 (1987), the Court of
Appeals held that where independent proof has been presented of
the conduct leading to a criminal charge to which the respondent-
parent pled no contest, a judgment of conviction or sentence may be
received as evidence in a termination of parental rights proceeding.
Although MRE 410 prevents evidence of a plea of no contest, or
statements made in connection with such a plea, from being
admitted as evidence against the person entering the plea in “any
civil proceeding,” the rules applicable to the dispositional phase of
child protective proceedings allow such evidence to be considered.
These more specific rules govern. Andino, supra at 769–70. In
addition, allowing consideration of such evidence is consonant with

11 MCR 6.302 addresses the requirements for guilty and nolo contendere pleas in felony cases.
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the general goal of the Juvenile Code, which is to protect children.
Id. at 772–73.

I. Residual Exceptions to the “Hearsay Rule”

By invoking MRE 803(24) or MRE 804(b)(7), commonly known as
“catch-all” hearsay exceptions, a party may seek admission of
hearsay statements not covered under one of the firmly established
exceptions in MRE 803(1)–(23). Under MRE 803(24), the following is
not excluded by the hearsay rule, even though the declarant is
available as a witness:

“A statement not specifically covered by [MRE 803(1)–
(23)] but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the
statement is offered as evidence of a material fact, (B)
the statement is more probative on the point for which it
is offered than any other evidence that the proponent
can procure through reasonable efforts, and (C) the
general purposes of these rules and the interests of
justice will best be served by admission of the statement
into evidence. However, a statement may not be
admitted under this exception unless the proponent of
the statement makes known to the adverse party,
sufficiently in advance of the trial or hearing to provide
the adverse party with a fair opportunity to prepare to
meet it, the proponent’s intention to offer the statement
and the particulars of it, including the name and
address of the declarant.”

If the declarant is unavailable as a witness, a hearsay statement not
admissible under the specific exceptions described in MRE
804(b)(1)–(6) may be admissible under MRE 804(b)(7), which is
identical to MRE 803(24). A statement is admissible under MRE
803(24) or MRE 804(b)(7) upon a showing of (1) circumstantial
guarantees of trustworthiness equivalent to those of the established
hearsay exceptions, (2) materiality, (3) probative value greater than
that of other reasonably available evidence, (4) serving the interests
of justice and the purposes of the rules of evidence, and (5) sufficient
notice.  

The “catch-all” hearsay exceptions are discussed in the following
cases:

 People v Katt, 468 Mich 272 (2003)

The Michigan Supreme Court considered the “catch-all” hearsay
exception contained in MRE 803(24). In Katt, the defendant was
convicted of three counts of first-degree criminal sexual conduct.
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The evidence admitted at trial included testimony by a Children’s
Protective Services worker of statements that the seven-year old
victim made to her regarding the alleged sexual abuse. Prior to the
trial, the prosecutor had filed a motion to have the statements
admitted under the “tender-years” rule, MRE 803A. The trial court
denied the motion, but after a hearing, the court found that the
statements were admissible under MRE 803(24). The defendant
appealed his conviction claiming that it was error for the trial court
to admit the statements under the “catch-all” exception. The
defendant argued that MRE 803(24) requires that statements
admitted under the hearsay exception may not be “specifically
covered” by any of the categorical hearsay exceptions. Further, he
argued that statements that are close to being admitted under
another hearsay exception but that do not fit precisely into a
recognized hearsay exception are not admissible under the residual
hearsay exception. (This is commonly referred to as the “near miss”
theory.) Therefore, the statements in question were inadmissible
because they were “specifically covered” by the tender-years rule in
MRE 803A. Katt, supra at 276–77.

The Michigan Supreme Court affirmed the defendant’s conviction
and declined to apply the “near miss” theory. The Court stated:

“We agree with the majority of the federal courts and
conclude that a hearsay statement is ‘specifically
covered’ by another exception for purposes of MRE
803(24) only when it is admissible under that exception.
Therefore, we decline to adopt the near-miss theory as
part of our method for determining when hearsay
statements may be admissible under MRE 803(24).”
Katt, supra at 286.

 People v Geno, 261 Mich App 624, 629-35 (2004):

Defendant was convicted of first-degree criminal sexual conduct for
sexually penetrating the defendant’s girlfriend’s two-year-old
daughter. During an assessment and interview at a children’s
assessment center, the child asked the interviewer to go to the
bathroom with her, where the interviewer observed blood in the
child’s pull-up. The interviewer asked the child if she “had an
owie,” and the child answered, “yes, Dale [defendant] hurts me
here” and pointed to her vaginal area. The defendant argued that
the child’s statement was improperly admitted under MRE 803(24).
The Court of Appeals held that it was not error to admit the child’s
statement because the statement was not covered by any other MRE
803 hearsay exception, and the statement met the four requirements
outlined in Katt, supra. 
Page 11-32 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 11.5
The defendant also argued that pursuant to Crawford v Washington,
541 US 36 (2004), the defendant’s right to confrontation was violated
by the admission of the victim’s statements. The Court of Appeals
stated:

“We recognize that with respect to ‘testimonial
evidence,’ Crawford has overruled the holding of Ohio v
Roberts, 448 US 56; 100 S Ct 2531; 65 L Ed 2d 597 (1980),
permitting introduction of an unavailable witness’s
statement – despite the defendant’s inability to confront
the declarant – if the statement bears adequate indicia of
reliability, i.e., it falls within a ‘firmly rooted hearsay
exception’ or it bears ‘particularized guarantees of
trustworthiness.’ Roberts, supra at 66. However, we
conclude that the child’s statement did not constitute
testimonial evidence under Crawford, and therefore was
not barred by the Confrontation Clause. . . .

“Therefore, we conclude, at least with respect to
nontestimonial evidence such as the child’s statement in
this case, that the reliability factors of People v Lee, 243
Mich App 163, 178; 622 NW2d 71 (2000), are an
appropriate means of determining admissibility. . . . We
therefore conclude that defendant has failed to establish
plain, outcome-determinative error with respect to his
Confrontation Clause claim.” Geno, supra at 630–31.

 People v Lee, 243 Mich App 163, 170–81 (2000):

The defendant was charged with armed robbery. Statements of the
victim, who died before the defendant’s trial, were admitted into
evidence at trial under MRE 803(24). In those statements, the eighty-
year-old victim identified the defendant as his assailant. The Court
of Appeals found that the statements were properly admitted,
noting that they had “a particularized trustworthiness.” Lee, supra at
179. The victim’s statements identifying his assailant were
consistent, coherent, lucid, voluntary, based on his personal
knowledge, and not the product of pressure or undue influence.
Further, there was no evidence that the victim had a motive to
fabricate or any bias against the defendant, or that the victim
suffered from memory loss before the attack. The Court found no
indication that cross-examination of the victim would have been of
any utility, given his unwavering identification of his assailant, the
absence of expectation that his testimony was expected to have
varied from his prior identification, and the cognitive decline he
suffered after being in the hospital for several days after the attack.
Id. at 179-181.

 People v Smith, 243 Mich App 657, 688–90 (2000):
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The Court of Appeals found that the trial court erred in concluding
that hearsay statements to the police and to the declarant’s friend
were trustworthy and admissible under the former MRE 804(b)(6).12

At the time of her statements to the police, the declarant had been
accused of a crime and had good reason to incriminate the
defendant to avoid prosecution herself. The Court of Appeals found
that the statements to the police thus lacked sufficient
trustworthiness. Addressing the declarant’s statement to her friend,
the Court found that the prosecution wrongfully sought to establish
its trustworthiness “by showing that the statement was proved true
at a different time or place.” Because there was no showing that the
statement was trustworthy based on the circumstances surrounding
its making, the Court of Appeals ruled that the trial court erred in
finding that the statement was trustworthy.

 People v Welch, 226 Mich App 461, 464–68 (1997):

At his murder trial, defendant sought to introduce an eyewitness
statement contained within a police report. Contained within that
eyewitness statement was another statement, allegedly made by the
victim after she was assaulted but before she jumped off a bridge to
her death, that she was going to kill herself. The trial court excluded
this hearsay evidence, finding that each level of hearsay,
particularly the eyewitness statement, lacked sufficient
circumstantial guarantees of trustworthiness because a significant
question existed concerning whether the eyewitness actually heard
the victim make the statement. Id. at 465-466. The Court of Appeals,
after looking to analogous federal evidentiary rules—FRE 803(24)
and FRE 804(b)(5)—applied a federal trustworthiness requirement,
which is satisfied when a trial court can conclude that cross-
examination would be of “marginal utility.” Using this standard,
the Court of Appeals found no abuse of discretion in the trial court’s
finding of untrustworthiness because the cross-examination of the
eyewitness “would have been of more than marginal utility.” Welch,
supra at 468.

11.6 Child Witnesses Are Not Presumed Incompetent

Every person is presumed competent to be a witness. MRE 601 provides:

“Unless the court finds after questioning a person that the
person does not have sufficient physical or mental capacity
or sense of obligation to testify truthfully and
understandably, every person is competent to be a witness

12 Effective September 1, 2001, former MRE 804(b)(6) was redesignated MRE 804(b)(7).
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except as otherwise provided in [the Michigan Rules of
Evidence].”13

Competency to testify is a matter within the discretion of the trial court.
The trial court may conduct an examination to determine a witness’
competency. People v Bedford, 78 Mich App 696, 705 (1977). If an
examination is conducted, the court may question the proposed witness
or allow counsel to do so. People v Garland, 152 Mich App 301, 309 (1986).
The court’s examination of the witness may be, but is not required to be,
outside the jury’s presence. See People v Washington, 130 Mich App 579,
581–82 (1983), and People v Wright, 149 Mich App 73, 74 (1986).

In determining whether a witness will be able to testify understandably
and truthfully, the court should evaluate the witness’ ability to observe,
remember, and recount what has been observed and remembered. The
court should also evaluate the witness’ understanding of the duty to tell
the truth. United States v Benn, 476 F2d 1127, 1130 (1972). If these abilities
exist on a level that allows the witness to participate meaningfully in the
proceedings, determination of the degree of the witness’ abilities must be
left to the trier of fact. See People v Jehnsen, 183 Mich App 305, 307–08
(1990) (four-year-old victim competent to testify), People v Norfleet, 142
Mich App 745, 749 (1985) (reversible error in finding seven-year-old
witness incompetent to testify), and People v Breck, 230 Mich App 450,
457–58 (1998) (developmentally disabled complainant competent to
testify). See Surman v Surman, 277 Mich App 287, 303-304 (2007) (12-year-
old child diagnosed with bipolar disorder and oppositional defiant
disorder competent to testify). 

11.7 In-Camera Conferences

In In re Crowder, 143 Mich App 666, 668–71 (1985), the Court of Appeals
found error in the trial court’s holding an in-camera conference with one
of the respondent-parent’s children. The Court held that in-camera
conferences should not be held in child protective proceedings if the
child is to discuss facts in dispute. However, a judge or referee may hold
an in-camera conference to discuss a child’s placement preferences.

13 MCL 600.2163 previously  required the court to determine the competency of witnesses under ten
years old. That statute was repealed by 1998 PA 323,  effective August 3, 1998.
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11.8 Alternative Procedures to Obtain Testimony of Child 
or Developmentally Disabled Witnesses

A. General Protections

Under MRE 611(a), a trial court is given broad authority to employ
special procedures to protect any victim or witness while testifying.
MRE 611(a) provides:

“(a) Control by court. The court shall exercise reasonable
control over the mode and order of interrogating
witnesses and presenting evidence so as to (1) make the
interrogation and presentation effective for the
ascertainment of the truth, (2) avoid needless
consumption of time, and (3) protect witnesses from
harassment or undue embarrassment.” [Emphasis added.] 

Unlike the statute discussed in the next subsection, MRE 611(a)
contains no age or developmental disability restrictions and thus
may be applied to all victims and witnesses. Moreover, MRE 611(a)
contains no restrictions as to the specific type of procedures or
protections that may be employed to protect victims and witnesses.
Some of these procedures may include the protections discussed in
the next subsection, such as allowing the use of dolls or
mannequins, providing a support person, rearranging the
courtroom, shielding or screening the witness from the defendant,
and allowing closed-circuit television or videotaped depositions in
lieu of live, in-court testimony.

In child protective proceedings, the court may appoint an impartial
person to address questions to a child witness as the court directs.
MCR 3.923(F).

B. Protections for Child or Developmentally Disabled 
Witnesses

MCL 712A.17b(18) provides that the procedures in MCL 712A.17b
are in addition to other protections or procedures afforded to a
witness by law or court rule. The special statutory protections in
MCL 712A.17b apply to witnesses who are either:

 under 16 years of age, or

 16 years of age or older and developmentally disabled.
MCL 712A.17b(1)(d).

MCL 712A.17b(1)(b) provides that “developmental disability” is
defined in MCL 330.1100a(21)(a)–(b). If applied to a minor from
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birth to age five, “developmental disability” means a substantial
developmental delay or a specific congenital or acquired condition
with a high probability of resulting in a developmental disability as
defined below if services are not provided. MCL 330.1100a(21)(b).

If applied to an individual older than five years of age,
“developmental disability” means a severe, chronic condition that
meets all of the following additional conditions:

 is manifested before the individual is 22 years old;

 is likely to continue indefinitely; 

 results in substantial functional limitations in three or more
of the following areas of major life activity:

 self-care;

 receptive and expressive language;

 learning;

 mobility;

 self-direction;

 capacity for independent living;

 economic self-sufficiency; and

 reflects the individual’s need for a combination and
sequence of special, interdisciplinary, or generic care,
treatment, or other services that are of lifelong or extended
duration and are individually planned and coordinated.
MCL 330.1100a(21)(a)(ii)–(v).

A “developmental disability” includes only a condition that is
attributable to a mental impairment or to a combination of mental
and physical impairments, but does not include a condition
attributable to a physical impairment unaccompanied by a mental
impairment. MCL 712A.17b(1)(a).

If the age or disability requirements of MCL 712A.17b are met, a
party or the court may move to allow one or more of the following
measures to protect a witness.

Note: MCL 712A.17b also provides for taking a child’s
videorecorded statement during an investigation of
suspected child abuse or neglect. A videorecorded
statement is only admissible during the dispositional
phase of proceedings, not at a trial. MCL 712A.17b(5).
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See Section 2.10 for discussion of videorecorded
statements.

Dolls or mannequins. The witness must be permitted to use dolls
or mannequins, including, but not limited to, anatomically correct
dolls or mannequins, to assist the witness in testifying on direct and
cross-examination. MCL 712A.17b(3).

Support person. MCL 712A.17b(4) provides that a child or
developmentally disabled witness who is called upon to testify
must be permitted to have a support person sit with, accompany, or
be in close proximity to the witness during his or her testimony. A
notice of intent to use a support person must name the support
person, identify the relationship the support person has with the
witness, and give notice to all parties to the proceeding that the
witness may request that the named support person sit with the
witness when the witness is called upon to testify during any stage
of the proceeding. The notice of intent to use a named support
person must be filed with the court and served upon all parties to
the proceeding. The court shall rule on a motion objecting to the use
of a named support person before the date on which the witness
desires to use the support person.

In People v Jehnsen, 183 Mich App 305, 308–11 (1990), the Court of
Appeals held that the trial court did not abuse its discretion by
allowing the four-year-old victim’s mother to remain in the
courtroom following the mother’s testimony. Although the victim’s
mother engaged “in nonverbal behavior which could have
communicated the mother’s judgment of the appropriate answers to
questions on cross-examination,” the trial court found no
correlation between the mother’s conduct and the victim’s answers.
Jehnsen, supra at 310. See also People v Rockey, 237 Mich App 74, 78
(1999) (where there was no evidence of nonverbal communication
between the victim and her father, the trial court did not err in
allowing the seven-year-old sexual assault victim to sit on her
father’s lap while testifying).

Rearranging the courtroom. A party may make a motion to
rearrange the courtroom to protect a child or developmentally
disabled victim-witness. If the court determines on the record that it
is necessary to protect the welfare of the witness, the court shall
order one or both of the following:

“(a) In order to protect the witness from directly
viewing the respondent, the courtroom shall be
arranged so that the respondent is seated as far from the
witness stand as is reasonable and not directly in front
of the witness stand. The respondent’s position shall be
located so as to allow the respondent to hear and see all
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witnesses and be able to communicate with his or her
attorney.

“(b) A questioner’s stand or podium shall be used for all
questioning of all witnesses by all parties, and shall be
located in front of the witness stand.” MCL
712A.17b(15)(a)–(b).

In determining whether it is necessary to rearrange the courtroom
to protect the witness, the court shall consider the following:

“(a) The age of the witness.

“(b) The nature of the offense or offenses.” MCL
712A.17b(10)(a)–(b).

Using videotape depositions or closed-circuit television when
other protections are inadequate. MCR 3.923(E) states as follows:

“(E) Electronic Equipment; Support Person.  The court may
allow the use of closed-circuit television, speaker
telephone, or other similar electronic equipment to
facilitate hearings or to protect the parties.  The court
may allow the use of videotaped statements and
depositions, anatomical dolls, or support persons, and
may take other measures to protect the child witness as
authorized by MCL 712A.17b.”

The court may order a videorecorded deposition of a child or
developmentally disabled victim-witness on motion of a party or in
the court’s discretion. MCL 712A.17b(16) provides that if the court
finds on the record that the witness is or will be psychologically or
emotionally unable to testify even with the benefit of the protections
set forth above, the court must order that a videorecorded
deposition of a witness be taken to be admitted at the adjudication
stage instead of the live testimony of the witness. The court must
find that the witness would be unable to testify truthfully and
understandably in the offender’s presence, not that the witness
would “stand mute” when questioned. See People v Pesquera, 244
Mich App 305, 311 (2001).

If the court grants the party’s motion to use a videorecorded
deposition, the deposition must comply with the requirements of
MCL 712A.17b(17). This provision requires that:

 the examination and cross-examination of the witness must
proceed in the same manner as if the witness testified at
trial; and
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 the court must order that the witness, during his or her
testimony, not be confronted by the respondent or
defendant, but the respondent or defendant must be
permitted to hear the testimony of the witness and to
consult with his or her attorney.

In In re Brock, 442 Mich 101, 105–15 (1993), the Court addressed a
due process challenge14 to the use of alternative procedures to
obtain the testimony of a child witness. After expert testimony on
the issue, the trial court found that the three-year-old child would
suffer psychological harm were she to testify in the courtroom, with
or without the respondent-parents present. The trial court ordered a
videotaped deposition conducted by an impartial questioner. The
respondent-parents were not allowed face-to-face confrontation or
cross-examination of the child, but the impartial questioner did ask
questions that the parents had submitted. The Michigan Supreme
Court held that procedural due process requirements were satisfied
in this case. Id. at 107. There was little risk of erroneous deprivation
of the parents’ protected right to the management of their children
because a child may still be returned to a parent after the court has
assumed jurisdiction, and termination of parental rights may be
ordered only on presentation of clear and convincing evidence. Id.
at 111–12. Also, confrontation and cross-examination would be of
little value to the truth-seeking function of a trial if the child was
found to be traumatized by the procedures. Id. at 112. The state has
a significant interest in the protection of children. Id. at 112–13.

In order to preserve a respondent’s due process rights, including the
right to confront witnesses against him or her face-to-face, the court
must hear evidence and make particularized, case-specific findings
that the procedure is necessary to protect the welfare of a child
witness who seeks to testify. In Maryland v Craig, 497 US 836, 855–56
(1990), the United States Supreme Court described the necessary
findings:

“The requisite finding of necessity must of course be a
case-specific one: the trial court must hear evidence and
determine whether use of the one-way closed circuit
television procedure is necessary to protect the welfare
of the particular child witness who seeks to testify. . . .
The trial court must also find that the child witness
would be traumatized, not by the courtroom generally,
but by the presence of the defendant. . . . Denial of face-
to-face confrontation is not needed to further the state

14 Although the Sixth Amendment right to confrontation does not apply directly to a child protective
proceeding, a parent’s substantial liberty interest may require that he or she have the opportunity to
cross-examine, face-to-face, the witnesses against him or her. Brock, supra at 108–10.
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interest in protecting the child witness from trauma
unless it is the presence of the defendant that causes the
trauma. In other words, if the state interest were merely
the interest in protecting child witnesses from
courtroom trauma generally, denial of face-to-face
confrontation would be unnecessary because the child
could be permitted to testify in less intimidating
surroundings, albeit with the defendant present.
Finally, the trial court must find that the emotional
distress suffered by the child witness in the presence of
the defendant is more than de minimis, i.e., more than
‘mere nervousness or excitement or some reluctance to
testify’. . . .” (Citations omitted.)

See also In re Vanidestine, 186 Mich App 205, 209–12 (1990) (Craig
applied to juvenile delinquency case).

C. Notice of Intent to Use Special Procedure

MCR 3.922(E) requires a party to file and serve a notice of intent to
use a special procedure discussed in this section. This rule states in
relevant part:

“(E) Notice of Intent.

“(1) Within 21 days after the parties have been
given notice of the date of trial, but no later than 7
days before the trial date, the proponent must file
with the court, and serve all parties, written notice
of the intent to:

(a) use a support person, including the
identity of the support person, the
relationship to the witness, and the
anticipated location of the support person
during the hearing.

(b) request special arrangements for a closed
courtroom or for restricting the view of the
respondent/defendant from the witness or
other special arrangements allowed under
law and ordered by the court.

(c) use a videotape deposition as permitted by
law.

* * *
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“(2) Within 7 days after receipt or notice, but no
later than 2 days before the trial date, the
nonproponent parties must provide written notice
to the court of an intent to offer rebuttal testimony
or evidence in opposition to the request and must
include the identity of the witnesses to be called.

“(3) The court may shorten the time periods
provided in subrule (E) if good cause is shown.”

11.9 “Other Acts” Evidence

This section discusses the admissibility of a respondent’s past acts of
child maltreatment and maltreatment of others. Subsection (A) discusses
the admissibility of evidence regarding a respondent’s maltreatment of a
child’s sibling to determine whether the respondent will provide proper
care and custody for the child. Subsection (B) briefly discusses the
admissibility of “other acts” evidence under MRE 404(b). A party may
seek to admit evidence under MRE 404(b) of a respondent’s prior
maltreatment of the same child at issue in the current child protective
proceeding or a respondent’s prior maltreatment of another person not
involved in the current proceeding.

A. Evidence of the Treatment of One Child Is Admissible to 
Show Treatment of Sibling

Evidence of the treatment of one child is probative of how the
parent may treat the child’s siblings. See M Civ JI 97.39 and the
following cases: 

 In re LaFlure, 48 Mich App 377, 392 (1973) (respondent’s
treatment of her younger son was relevant at hearing to
terminate respondent’s parental rights to her older son);

 In re Foster, 285 Mich App 630 (2009) (where the conditions
that led to the temporary wardship of the respondents’
other children also led to the adjudication of the child in
question when the conditions still existed at the time of and
after the respondents’ parental rights to the child were
terminated);

 In re Dittrick, 80 Mich App 219, 222 (1977) (where
respondents’ parental rights were terminated to
respondent-mother’s first child on grounds of continuing
physical and sexual abuse, allegations of the neglect of the
first child were relevant to a finding of neglect sufficient to
allow the court to take jurisdiction over respondents’
second child);
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 In re Kantola, 139 Mich App 23, 28–29 (1984) (where
evidence showed that respondents treated their son well
but sexually, physically, and verbally abused their
daughters, respondents’ treatment of their son was not
conclusive of their ability to provide a fit home for their
daughters);

 In re Futch, 144 Mich App 163, 166–68 (1984) (evidence that
respondents were convicted of manslaughter in the beating
death of respondent-mother’s first child supported
termination of respondents’ parental rights to a subsequent
child);

 In re Andeson, 155 Mich App 615, 622 (1986) (where
evidence suggested that respondent’s physical abuse of a
sibling led to the sibling’s death, the probate court properly
considered that evidence in terminating respondent’s
parental rights to another child);

 In re Smebak, 160 Mich App 122, 128–29 (1987) (evidence
that respondent-mother’s mental illness prevented her
from providing proper care of sibling was probative of her
ability to care for another child);

 In re Emmons, 165 Mich App 701, 704–05 (1988) (evidence of
respondent-father’s prior guilty plea to charge of sexually
assaulting child’s siblings was admissible to provide basis
for jurisdiction over child); and

 In re Powers, 208 Mich App 582, 592–93 (1995) (where
respondent-custodian was found to have physically
abused respondent-mother’s first child, evidence of that
abuse was relevant to respondent-custodian’s ability to
provide proper care and custody for a sibling subsequently
born to respondent-custodian and respondent-mother).

B. Evidence of Other Crimes, Wrongs, or Acts

As noted above in Section 11.9(A), evidence of a respondent’s
maltreatment of a sibling is admissible to prove the respondent’s
inability to provide proper care or custody for another child. A
party may also seek to admit evidence of a respondent’s past
maltreatment of the same child or a non-sibling. MRE 404(b)(1)
governs the admissibility of evidence of other crimes, wrongs, or
acts. That rule states:

“Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to
show action in conformity therewith. It may, however,
be admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, scheme, plan,
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or system in doing an act, knowledge, identity, or
absence of mistake or accident when the same is
material, whether such other crimes, wrongs, or acts are
contemporaneous with, or prior or subsequent to the
conduct at issue in the case.”

VanderVliet test. MRE 404(b) codifies the requirements set forth in
People v VanderVliet, 444 Mich 52 (1993). The admissibility of other
acts evidence under MRE 404(b), except for modus operandi
evidence used to prove identity,15 is generally governed by the test
established in VanderVliet, which is as follows:

 The evidence must be offered for a purpose other than to
show the propensity to commit a crime or other bad act.  Id.
at 74.

 The evidence must be relevant under MRE 402 to an issue
or fact of consequence at trial.  VanderVliet, supra at 74.

 The trial court should determine under MRE 403 whether
the danger of undue prejudice substantially outweighs the
probative value of the evidence, in view of the availability
of other means of proof and other appropriate facts.
VanderVliet, supra at 74-75.

 Upon request, the trial court may provide a limiting
instruction under MRE 105, cautioning the jury to use the
evidence for its proper purpose and not to infer a bad or
criminal character that caused the respondent to commit
the charged offense.  VanderVliet, supra at 75.

The VanderVliet case underscores the following principles of MRE
404(b):

 There is no presumption that other acts evidence should be
excluded. VanderVliet, supra at 65.

 The rule’s list of “other purposes” for which evidence may
be admitted is not exclusive. Evidence may be presented to
show any fact relevant under MRE 402, except a
respondent’s propensity to commit criminal or other bad
acts. VanderVliet, supra.

 A respondent’s general denial of the charges does not
automatically prevent the prosecutor from introducing
other acts evidence at trial. Id. at 78-79.

 MRE 404(b) imposes no heightened standard for
determining logical relevance or for weighing the

15 Modus operandi evidence is not discussed in this benchbook.
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prejudicial effect versus the probative value of the
evidence. VanderVliet, supra at 68, 71.

Case law. The following appellate cases address the admissibility of
“other-acts” evidence under MRE 404(b).

 People v Hine, 467 Mich 242 (2002): 

The defendant was convicted by a jury of first-degree felony murder
and first-degree child abuse in the death of defendant’s girlfriend’s
two-and-a-half-year-old daughter. The victim, who died from
multiple blunt-force injuries, sustained severe internal injuries,
numerous circular bruises on her abdomen, and a bruise across the
bridge of her nose. The prosecutor sought to introduce “other acts”
evidence under MRE 404(b) to show, among other things, a
common scheme, plan, or system in perpetrating assaults. Three of
defendant’s former girlfriends, one of whom was the victim’s
mother, testified at a pretrial hearing. Two of these witnesses
testified that defendant perpetrated “fish hook” assaults on them: a
method where defendant put his fingers inside their mouths and
forcefully stretched their lips. One witness testified that defendant
“head-butted” her, using his forehead to strike her nose. Each of
these witnesses also testified that defendant struck, poked, grabbed,
threw, and kneed them. The trial court admitted this testimony, but
the Court of Appeals reversed defendant’s conviction, holding that
substantial dissimilarities existed between the assaults on
defendant’s former girlfriends and the injuries sustained by the
victim, and that the danger of unfair prejudice resulting from the
admission of such evidence outweighed any marginal probative
value. The Michigan Supreme Court remanded to the Court of
Appeals for reconsideration in light of People v Sabin (After Remand),
463 Mich 43 (2000). The Court of Appeals again reversed, finding
defendant’s assaultive behavior inadmissible under Sabin since it
was used to prove the “very act” that was the object of the proof,
and because of the dissimilarities between the uncharged and
charged conduct.

The Michigan Supreme Court reversed the Court of Appeals and
remanded the case to that court for consideration of the defendant’s
remaining appellate issues. The Court stated that the alleged “fish
hook” assaults against defendant’s former girlfriends were similar
to the method or system that could have caused fingernail marks on
the victim’s cheek. In addition, the bruises on the victim’s abdomen
were consistent with injuries resulting from being forcefully poked
in the abdomen. Noting that evidence of uncharged conduct need
only support an inference that a defendant employed a common
scheme, plan, or system in committing the charged offense, Sabin,
supra at 65-66, the Court concluded that the testimony of
defendant’s former girlfriends contained sufficient commonality
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with evidence of the causes of the victim’s injuries to permit such an
inference. Hine, supra at 251–52.

 People v DerMartzex, 390 Mich 410 (1973):

The defendant was convicted of assault with intent to rape a ten-
year-old Toronto resident who spent part of the summer at the
Detroit home of the defendant and his wife. Over defendant’s
objection, the victim testified concerning other prior, uncharged
instances of defendant’s sexual mistreatment of her both while
accompanying her from Toronto to Detroit and while staying at his
home. The Supreme Court upheld the admission of this evidence,
finding that relevant, probative evidence of other sexual acts
between the defendant and the victim of an alleged sexual assault
may be admissible if the defendant and victim live in the same
household and if, without such evidence, the victim’s testimony
would seem incredible. The Supreme Court explained the purpose
for admitting such evidence as follows:

“The principal issue confronting a jury in most statutory
rape cases, and particularly so where the charged
offense is attempted statutory rape, is the credibility of
the alleged victim. Limiting her testimony to the specific
act charged and not allowing her to mention acts
leading up to the assault would seriously undermine
her credibility in the eyes of the jury. Common
experience indicates that sexual intercourse and
attempts thereat are most frequently the culmination of
prior acts of sexual intimacy. . . . Allowing the
admission of evidence of antecedent sexual acts
preceding the charged assault is especially justified
where an inchoate offense is charged against a member
of the victim’s household. Otherwise the testimony of
the victim concerning the seemingly isolated
unsuccessful assault may well appear incredible. We do
not wish to be understood as holding that other acts of
sexual intimacy between the parties is always
admissible. The trial judge . . . enjoys the discretion of
excluding relevant evidenct if its probative value is
outweighed by the risks of unfair prejudice, confusion
of issues or misleading the jury.”  [Emphasis in
original.] Id. at 414-415.

The opinion in DerMartzex was not decided under MRE 404(b). In
People v Jones, 417 Mich 285, 289–90 (1983), the Supreme Court
declined to extend its holding in DerMartzex to include instances of
sexual acts between the defendant and household members other
than the complainant. However, it did state that such evidence may
be admissible under MRE 404(b). Jones, supra at 290 n 1. While the
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Supreme Court has declined to reconsider its decision in Jones, see
Sabin, supra at 69–70, the Court of Appeals has extended the so-
called DerMartzex rule to include admission of testimony describing
subsequent, uncharged sexual acts, People v Puroll, 195 Mich App 170,
171 (1992), and to include admission of testimony from victims who
were not necessarily members of the same household as defendant:
a seven-year-old boy whom defendant often babysat, People v
Garvie, 148 Mich App 444, 450 (1986), and a 15-year-old niece who
was visiting defendant’s home at the time of offense, People v Wright,
161 Mich App 682, 687–89 (1987).

 People v Knox, 256 Mich App 175 (2003); 469 Mich 502
(2004): 

The defendant was convicted by a jury of second-degree murder
and first-degree child abuse in the death of his four-month old son.
The prosecutor argued that the victim sustained the injuries that led
to his death while in the defendant’s care. The defendant argued
that the victim sustained the injuries while in the victim’s mother’s
care. At trial, the prosecutor elicited testimony regarding past acts
of abuse suffered by the child. In addition, during the case-in-chief,
the prosecutor introduced evidence of “other acts” of the victim’s
mother, including evidence of her assets as a mother, her love for
her children and her knowledge of child rearing. The defendant did
not object to the admission of this evidence. On appeal, the
defendant objected to the evidence as improper character evidence.
The Court of Appeals held that evidence of past abuse of the child
was admissible to show that the injuries resulting in the child’s
death were not accidental. Id. at 197–98. “[W]hen ‘offered to show
that certain injuries are a product of child abuse, rather than
accident, evidence of prior injuries is relevant even though it does
not purport to prove the identity of the person who might have
inflicted those injuries.’” Id., quoting Estelle v McGuire, 502 US 62, 69
(1991). Regarding the evidence concerning the child’s mother’s
parenting skills and love for her children, the Court of Appeals
held:

“[T]he rules of evidence do not provide that the
prosecution may preempt a defense that someone other
than defendant committed the crime by arguing that the
person the defense blames was ‘too good’ to have
committed the crime. Additionally, the evidence of [the
victim’s mother’s] good character was improper under
MRE 404(b) because it did not serve one of the
noncharacter purposes articulated in that rule. This
evidence was used to demonstrate that [the victim’s
mother] acted in conformity with her good character on
the night of the incident, in contrast to [the defendant’s]
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alleged bad character, and thus that [defendant’s]
defense should not be believed. Therefore, we conclude,
even in light of Hine, that [the defendant] has
demonstrated that it was plain error for the trial court to
admit the evidence that [the victim’s mother] was a
good, loving parent who could not have committed the
crime.” Knox, supra at 200–01.

Although admission of the evidence was plain error, the Court
determined that the error in admitting this evidence did not affect
the outcome of the trial and defendant was not entitled to relief. Id.
at 201.

The Court of Appeals further found that the defendant had not
shown that the probative value of the evidence was substantially
outweighed by the danger of prejudice. Id. at 581.

The Michigan Supreme Court reversed. People v Knox, 469 Mich 502
(2004). The Michigan Supreme Court stated:

“Although we agree with the Court of Appeals
majority’s assessment that this matter should be
analyzed from the standpoint of whether admission of
the contested evidence discussed above constituted
plain error affecting defendant’s substantial rights, we
agree with the dissenting judge that plain error
requiring reversal did, in fact, occur.” Id. at 508.

The court concluded that evidence of the defendant’s anger during
arguments with the victim’s mother was irrelevant to the issue of
whether defendant committed the charged acts. The defendant’s
actions during his arguments with the victim’s mother and the acts
that caused the victim’s death were entirely dissimilar. Although the
evidence of the victim’s prior injuries was relevant to prove that the
fatal injuries were not accidental, there was no evidence that
defendant committed the past abuse. Finally, the evidence of the
victim’s mother’s “good character” “improperly undermined
defendant’s credibility.” Id. at 512-514. Thus, all of the challenged
evidence was admitted improperly to show defendant’s bad
character and propensity to commit the charged acts. The Court
stated:

“The improper admission of the evidence of [the
victim’s mother’s] good character, like the admission of
the evidence of defendant’s anger problems and the
improper use of the evidence regarding [the victim’s]
prior injuries, created far too great a risk of affecting the
outcome of the case, given the absence of any direct
evidence that defendant committed the acts that
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resulted in [the victim’s] death. Consequently, we
reverse the judgment of the Court of Appeals and
remand this case to the circuit court for a new trial.” Id.
at 514-515.

 People v Daoust, 228 Mich App 1, 11–14 (1998):

Defendant was charged with two counts of first-degree child abuse
based on injuries to the head and hand of his girlfriend’s daughter.
In addition to these injuries, the child suffered numerous bruises.
The child’s mother was also charged with first-degree child abuse.
She initially denied involvement with the defendant, and admitted
responsibility for some of the bruises on the child’s body. However,
at defendant’s trial she testified that the injuries to the child’s head
and hand were suffered while the child was in the care of the
defendant. She further stated that the defendant had threatened to
harm her and the child if she sought medical attention for the child’s
injuries, and that she had attempted to deflect the blame for the
injuries away from the defendant because she was afraid of him. 

A jury convicted defendant of second-degree child abuse based on
the injury to the child’s hand. On appeal, defendant asserted that the
trial court erroneously admitted testimony regarding a prior
incident in which bruises on the child’s body had been reported to
the police. The child’s baby-sitter testified that defendant was angry
with her for reporting the bruises to the police. She further stated
that defendant had told her that he liked to spank children “hard
enough to where they’ll feel it.” Although both defendant and the
child’s mother told the baby-sitter that the mother had caused the
bruises, the mother later testified at trial that defendant had been
responsible. The Court of Appeals upheld the trial court’s decision
to admit this evidence, finding that it was offered for the proper
purpose of explaining the relationship between the defendant, the
child, and the child’s mother with respect to the care and discipline
of the child. Defendant testified at trial that he had never
participated in the child’s discipline, explaining that discipline was
the mother’s responsibility. The prior acts evidence tended to
disprove this testimony, showing that defendant believed in
extreme physical discipline and that he participated in the child’s
discipline. The evidence was thus probative of defendant’s possible
motivation for causing the charged injuries. 228 Mich App at 13-14.

 People v Kahley, 277 Mich App 182 (2007):

The defendant was convicted of CSC I against his four-year-old son.
At trial, evidence was admitted that the defendant sexually abused
his girlfriend’s son, who was the same age as the defendant’s son.
On appeal, the Court of Appeals found no error in the trial court’s
admission of the evidence, where the sexual assaults occurred
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within a four-month period, the victim and the defendant’s
girlfriend’s son were both under the care and supervision of the
defendant, and the defendant sexually assaulted the boys in the
same manner—by rubbing their penises, and then performing
fellatio on them. The Court, relying on People v Sabin (After Remand),
463 Mich 43 (2000), found that the evidence was offered for a proper
purpose, and that the evidence was relevant because the charged
and uncharged acts were “sufficiently similar to show that [the]
defendant engaged in a common plan or scheme.” Kahley, supra at
185. The Court also found that the danger of unfair prejudice did
not outweigh the probative value of the evidence, and that the trial
court’s limiting instruction protected the defendant’s right to a fair
trial. 

11.10 Evidence Admitted at a Hearing May Be Considered 
at Subsequent Hearings

Evidence admitted at one hearing in a child protective proceeding may
be considered as evidence at all subsequent hearings. See In re Slis, 144
Mich App 678, 685 (1985) (in its findings of fact and conclusions of law,
trial judge summarized family’s history of involvement with community
service agencies); In re Adrianson, 105 Mich App 300, 317 (1981)
(allegations admitted at hearings on temporary custody of children may
be considered by court at termination hearing); In re Sharpe, 68 Mich App
619, 625–26 (1976) (hearings in protective proceedings are to be
considered “as a single continuous proceeding”); and In re LaFlure, 48
Mich App 377, 391 (1973) (due to the nature of the decision to terminate
parental rights, court must be apprised of all relevant circumstances).
The trial court may also take judicial notice of its court file. See MRE 201.

11.11 Expert Testimony in Child Protective Proceedings

Expert testimony is common in child protective proceedings. Expert
testimony may be presented during any phase of the proceedings. It is
also required in certain circumstances. If a child is placed outside of his
or her home, and if a physician has diagnosed the child’s abuse or neglect
as involving failure to thrive, Munchausen Syndrome by Proxy, Shaken
Baby Syndrome, a bone fracture that is diagnosed as a result of abuse or
neglect, or drug exposure, the court must allow the child’s attending or
primary care physician to testify regarding the Case Service Plan at a
judicial proceeding to determine if the child is to be returned home. MCL
712A.18f(6)–(7). Furthermore, the Indian Child Welfare Act (ICWA)
requires expert testimony before placing an Indian child outside of his or
her home or terminating parental rights.16
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Rules of evidence. If a proponent offers expert testimony at a trial or a
hearing on termination of parental rights at which the rules of evidence
apply, the following rules must be observed. MRE 70217 provides the
standard for admissibility of expert testimony:

“If the court determines that scientific, technical, or other
specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill,
experience, training, or education may testify thereto in the
form of an opinion or otherwise if (1) the testimony is based
on sufficient facts or data, (2) the testimony is the product of
reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of the
case.”

The staff comment to amended MRE 702 states as follows:

“The July 22, 2003, amendment of MRE 702, effective January
1, 2004, conforms the Michigan rule to Rule 702 of the Federal
Rules of Evidence, as amended effective December 1, 2000,
except that the Michigan rule retains the words ‘the court
determines that’ after the word ‘If’ at the outset of the rule.
The new language requires trial judges to act as gatekeepers
who must exclude unreliable expert testimony. See Daubert v
Merrell Dow Pharmaceuticals, Inc, 509 US 579; 113 S Ct 2786;
125 L Ed 2d 469 (1993), and Kumho Tire Co, Ltd v Carmichael,
526 US 137; 119 S Ct 1167; 143 L Ed 2d 238 (1999).  The
retained words emphasize the centrality of the court’s
gatekeeping role in excluding unproven expert theories and
methodologies from jury consideration.”

The Michigan Supreme Court in Gilbert v DaimlerChrysler Corp, 470 Mich
749, 781 (2004), reiterated the trial court’s gatekeeper responsibility in the
admission of expert testimony under amended MRE 702. The Court
stated:

“MRE 702 has [] been amended explicitly to incorporate
Daubert’s standards of reliability. But this modification of
MRE 702 changes only the factors that a court may consider
in determining whether expert opinion evidence is
admissible. It has not altered the court’s fundamental duty of
ensuring that all expert opinion testimony–regardless of

16 See Section 13.6 for discussion of required physician testimony. See Section 20.12 for discussion of
expert testimony under ICWA.
17 The text of MRE 702 quoted below is effective January 1, 2004.
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whether the testimony is based on ‘novel’52 science–is
reliable.

_____________________________________________

52 See, e.g., People v Young, 418 Mich 1, 24; 340 NW2d 805
(1983). Because the court’s gatekeeper role is mandated by
MRE 702, rather than Davis-Frye, the question whether Davis-
Frye is applicable to evidence that is not ‘novel’ has no
bearing on whether the court’s gatekeeper responsibilities
extend to such evidence. These responsibilities are mandated
by MRE 702 irrespective of whether proffered evidence is
‘novel.’ . . .”

_____________________________________________

The Court also indicated that the trial court must focus its MRE 702
inquiry on the data underlying the expert opinion and must evaluate the
extent to which the expert extrapolates from that data in a manner
consistent with Daubert. Gilbert, supra at 782.

Daubert applies to scientific expert testimony; Kumho Tire applies Daubert
to nonscientific expert testimony (e.g., testimony from social workers and
psychologists or psychiatrists). Daubert, supra 509 US at 593–94, contains
a nonexhaustive list of factors for determining the reliability of expert
testimony, including testing, peer review, error rates, and acceptability
within the relevant scientific community. See also MCL 600.2955, which
governs the admissibility of expert testimony in tort cases, and which
contains a list of factors similar to the list in Daubert.

MRE 70318 governs the bases of opinion testimony:

“The facts or data in the particular case upon which an expert
bases an opinion or inference shall be in evidence. This rule
does not restrict the discretion of the court to receive expert
opinion testimony subject to the condition that the factual
bases of the opinion be admitted in evidence thereafter.”

Former rule 703 left to the trial court’s discretion the decision whether
facts or data “essential” to an expert’s testimony must be admitted into
evidence. The Staff Comment to amended MRE 703 states that the
“modification of MRE 703 corrects a common misreading of the rule by
allowing an expert’s opinion only if that opinion is based exclusively on
evidence that has been introduced into evidence in some way other than
through the expert’s hearsay testimony.”

18 The text of MRE 703 quoted below was effective September 1, 2003.
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Opinions and diagnoses are admissible under MRE 803(6).19 A party
may examine an expert witness using hypothetical situations based on
facts already in evidence. In re Rinesmith, 144 Mich App 475, 482–83
(1985).

MRE 704 governs opinions on ultimate issues:

“Testimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an
ultimate issue to be decided by the trier of fact.”

MRE 705 governs disclosure of facts or data underlying the opinions:

“The expert may testify in terms of opinion or inference and
give reasons therefor without prior disclosure of the
underlying facts or data, unless the court requires otherwise.
The expert may in any event be required to disclose the
underlying facts or data on cross-examination.”

MRE 706(a) authorizes a court to appoint an expert witness:

“(a) Appointment. The court may on its own motion or on the
motion of any party enter an order to show cause why expert
witnesses should not be appointed, and may request the
parties to submit nominations. The court may appoint any
expert witnesses agreed upon by the parties, and may
appoint expert witnesses of its own selection. An expert
witness shall not be appointed by the court unless the
witness consents to act. A witness so appointed shall be
informed of the witness’ duties by the court in writing, a
copy of which shall be filed with the clerk, or at a conference
in which the parties shall have opportunity to participate. A
witness so appointed shall advise the parties of the witness’
findings, if any; the witness’ deposition may be taken by any
party; and the witness may be called to testify by the court or
any party. The witness shall be subject to cross-examination
by each party, including a party calling the witness.”

See also MCR 3.923(B) and MCL 712A.12, which allow a court to order an
examination of a parent, guardian, legal custodian, or child. A party
requesting an expert witness must establish a need for the witness. In In
re Bell, 138 Mich App 184, 187–88 (1984), the Court of Appeals held that a
parent had failed to establish such a need where three physicians and a
psychiatrist testified for the petitioner, but the parent failed to show that
the petitioner’s expert witnesses were biased against her.

19 See Section 11.5(F), above.
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Expert testimony by physicians. Like other expert testimony, an
examining physician’s testimony will be admissible if the expert
possesses specialized knowledge that will assist the trier of fact in
understanding the evidence or determining a fact in issue under MRE
702. People v Smith, 425 Mich 98, 112 (1986).

In the companion cases of People v Smith and People v Mays, 425 Mich 98
(1986), the Michigan Supreme Court expressly refuted the notion
previously articulated in People v McGillen #2, 392 Mich 278, 285 (1974),
that an examining physician is not permitted to lend “expert opinion
testimony as to the crucial issue of whether or not the prosecutrix was
actually raped at a specific time and place.” The Supreme Court in Smith,
referring to this specific language in McGillen #2, held:

“[W]e would emphasize that the quoted language is dicta, as
the doctor there did not testify that the defendant had raped
the victim at a specific time or place, or that she did not
consent. Further, to the extent that this language suggests
that an opinion regarding an ultimate issue is never
permitted, such a blanket prohibition would clearly conflict
with MRE 704.” Smith, supra at 111. [Emphasis in original.]

In Smith, however, the Supreme Court found reversible error in the
admission of the examining physician’s opinion that the complainant had
been sexually assaulted. The Supreme Court found that the opinion was
based not on any findings within the realm of the expert’s medical
capabilities or expertise as an obstetrician/gynecologist, but rather on the
emotional state and history of the complainant. Id. at 112. In Mays, the
Supreme Court upheld the admission of the examining physician’s
testimony describing abrasions at the entrance of the complainant’s
vagina. The Court also upheld the admission of the physician’s opinion
that the complainant had been penetrated against her will, because the
opinion was grounded upon objective evidence, even though other
factors were also considered, such as the emotional state of the
complainant and the expert’s past experience with sexual assault cases.
Id. at 114–15.

In cases involving child sexual abuse, a psychologist’s opinion as to
whether abuse actually occurred “is a legal question outside the scope of
the psychologist’s expertise and therefore not a proper subject of expert
testimony.” In re Brimer, 191 Mich App 401, 407 (1991), citing People v
Beckley, 434 Mich 691, 726–29 (1990). It is also improper for the
psychologist to evaluate the child’s credibility. Brimer, supra, quoting
Beckley, supra at 737.

Expert testimony regarding child sexual abuse victim behaviors. Expert
testimony regarding “rape trauma syndrome” is inadmissible to prove
that a sexual assault occurred. People v Pullins, 145 Mich App 414, 419–22
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(1985). In Pullins, a first-degree criminal sexual conduct case involving a
six-year-old victim, the trial court admitted testimony from a therapist
regarding the victim’s post-incident behavior—being afraid to answer the
phone and having trouble sleeping—as rape trauma syndrome evidence
to establish that criminal sexual conduct occurred. The Court of Appeals
held:

“We . . . hold that evidence of rape trauma syndrome is not
admissible . . . to prove that a rape in fact occurred. However
. . . we do not mean to imply that evidence of emotional and
psychological trauma suffered by a complaining witness in a
rape case is inadmissible. Such evidence is relevant and
jurors are fully competent to consider such evidence in
determining whether a rape occurred, but it should not be
presented with an aura of scientific reliability unless the Frye
test20 is met. Id. at 421–22.

Additionally, a majority of justices of the Michigan Supreme Court, in
People v Beckley, 434 Mich 691, 724, 729 (1990), concluded that “child
sexual abuse accommodation syndrome” evidence is unreliable as an
indicator of abuse and, as such, is inadmissible to show that sexual abuse
has occurred. A majority of justices also held that an expert witness may
not testify that the victim’s allegations are true. A plurality of the justices
held that an expert witness may testify that the particular behavior of the
allegedly sexually abused child was characteristic of sexually abused
children in general. However, this plurality of justices concluded that
such testimony is only admissible to rebut an inference that a victim’s
behavior following the incident was inconsistent with that of a sexually
abused child. Id. at 710.

In People v Peterson, 450 Mich 349, 352 (1995), modified 450 Mich 1212
(1995),21 the Michigan Supreme Court reaffirmed and modified its
holding in Beckley, supra, by reiterating that:

 An expert may not testify that the sexual abuse occurred.

 An expert may not vouch for the veracity of a victim.

 An expert may not testify whether the defendant is guilty.

The Supreme Court in Peterson, supra at 352–53, clarified aspects of child
sexual abuse expert testimony by holding that (1) an expert may testify in
the prosecutor’s case-in-chief (rather than only in rebuttal) regarding

20 Effective January 1, 2004, the “Frye test” no longer governs admissibility of  scientific expert testimony
in Michigan. See Frye v United States, 54 App DC 46 (1923), and People v Davis, 343 Mich 348 (1955), and
the amendment to MRE 702, quoted above.
21 This case was also consolidated with People v Smith, discussed infra.
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typical and relevant symptoms of child sexual abuse for the sole purpose
of explaining a victim’s specific behavior that might be incorrectly
construed as inconsistent with that of an actual abuse victim; and (2) an
expert may testify regarding consistencies between the behavior of the
particular victim and other victims of child sexual abuse to rebut an
attack on the victim’s credibility. Id. 

Further, the Supreme Court specified two circumstances in which expert
testimony is admissible to show that the victim’s behavior was consistent
with sexually abused victims generally: 

“Unless a defendant raises the issue of the particular child
victim’s postincident behavior or attacks the child’s
credibility, an expert may not testify that the particular child
victim’s behavior is consistent with that of a sexually abused
child.” Id. at 373-374.

In a case involving a child complainant’s post-incident behavior of
attempting suicide, the Michigan Supreme Court, in People v Lukity, 460
Mich 484, 500–01 (1999), found no abuse of discretion by the trial court in
admitting expert testimony comparing the child victim’s behavior with
that of sexually abused children. In Lukity, the defendant was convicted
of first-degree criminal sexual conduct against his 14-year-old daughter.
At trial, the complainant testified that defendant sexually assaulted her
over 40 times during a two-year period. She also testified that, after
reporting the sexual assaults, she attempted suicide. During the defense
opening statement, defense counsel stated that the complainant had
“serious problems” that could have affected her ability to “recount and
describe.” The defense theory of the case was that complainant’s
testimony was not believable, since she had emotional problems
unrelated to the sexual abuse. An expert witness testified to the general
characteristics of sexual abuse victims, including specific testimony
regarding complainant’s psychiatric behaviors being consistent with
those of sexual abuse victims. The expert did, however, acknowledge
that some characteristics of sexual abuse victims, such as attempting
suicide, were also consistent with other types of traumas. The Michigan
Supreme Court, applying Peterson, found no error requiring reversal in
the admission of this expert testimony: 

“[The defense] theory raised the issue of complainant’s post-
incident behavior, e.g., her suicide attempts. Under Peterson,
raising the issue of a complainant’s post-incident behavior
opens the door to expert testimony that the complainant’s
behavior was consistent with that of a sexual abuse victim.
Accordingly, the trial court did not abuse its discretion in
allowing [the expert] to testify. 
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“Moreover, defendant effectively cross-examined [the
expert] and convincingly argued in closing that the fact that a
behavior is ‘consistent’ with the behavior of a sexual abuse
victim is not dispositive evidence that sexual abuse occurred.
Specifically, he argued that ‘almost any behavior is not
inconsistent with being a victim of sexual assault.’” Lukity,
supra at 501–02.

In People v Smith, the case consolidated with Peterson, the Michigan
Supreme Court found “an almost perfect model for the limitations that
must be set in allowing expert testimony into evidence in child sexual
abuse cases.” 450 Mich at 381. In that case, the victim delayed reporting
the abuse for five years, but the defendant did not ask the victim any
questions suggesting that the delay in reporting was inconsistent with
the alleged abuse or attack the victim’s credibility. The trial court allowed
a single expert to clarify, during the prosecutor’s case-in-chief, that child
sexual abuse victims frequently delay reporting the abuse. The expert’s
testimony helped to dispel common misperceptions held by jurors
regarding the reporting of child sexual abuse, rebutted an inference that
the victim’s delay was inconsistent with the behavior of a child sexual
abuse victim, and did not improperly bolster the victim’s credibility. Id. at
379–80. For a case in which an expert witness improperly vouched for the
child’s credibility, see People v Garrison (On Remand), 187 Mich App 657,
659 (1991) (expert witness testified that child’s use of anatomically correct
dolls “demonstrated that she had indeed been sexually abused”).

In People v Draper (On Remand), 188 Mich App 77 (1991), the Court of
Appeals, in light of the Supreme Court’s opinion in Beckley, supra,
reversed its previous opinion in People v Draper, 150 Mich App 481 (1986),
which upheld the admission of expert testimony by two psychologists
who gave opinions that the victim had been sexually abused. In Draper
(On Remand), the Court of Appeals found that this expert opinion
testimony was prohibited under Beckley because it went “beyond merely
relating whether the victim’s behavior is consistent with that found in
other child sexual abuse victims. They are opinions on an ultimate issue
of fact, which is for the jury’s determination alone.” Id. at 78–79.
However, the Court found that the psychologists’ testimony concerning
the characteristics normally found in sexually abused children was
proper because it assisted the trier of fact without rendering an opinion
regarding whether abuse had in fact occurred. Id. at 78.

In People v Smith, 425 Mich 98, 102–04, 112, 114 (1986), the Michigan
Supreme Court held as inadmissible to prove that a sexual assault
occurred an obstetrician/gynecologist’s expert opinion that was based on
the victim’s emotional state—“agitated,” “extremely nervous” and
“shaking”—and on the victim’s history as she described it. However, the
Supreme Court found that the portion of the expert opinion regarding
forceful penetration, which was based on the expert’s personal
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observation of a red mark on the victim’s face and small abrasions at the
entrance of her vagina, was admissible to prove that a sexual assault
occurred.

In In re Rinesmith, 144 Mich App 475 (1985), a physician reported
suspected sexual abuse of a four-year-old girl to the Department of Social
Services (now the Department of Human Services). Social workers
presented the girl with anatomically correct dolls;22 the girl stated that
the male doll “looked like daddy” and threw the doll across the room.
The girl also undressed the male doll and put its penis in her mouth two
times. Id. at 480. A witness qualified as an expert in child abuse testified
that anatomically correct dolls were widely used to detect possible sexual
abuse. She added that, in her clinical experience, children thought to
have been sexually abused became upset, angry, or afraid of the dolls, or
that they had the dolls engage in sexual behaviors, whereas children not
thought to have been sexually abused expressed initial curiosity then
became bored. Id. The Court of Appeals held that the use of anatomically
correct dolls to elicit responses from children does not rise to the level of
a “scientific test”; thus, expert testimony regarding such responses need
not meet the standards for reliability imposed on scientific tests. Id. at
481. The expert witness in Rinesmith was also presented with
hypothetical facts mirroring the evidence admitted in the case and
concluded that the four-year-old girl in the hypothetical had been
sexually abused by her father. The Court of Appeals held that because
the expert’s conclusion “was based on a general knowledge of the
development and sexual awareness of 4-year-olds and was not an
evaluation of [the girl’s] credibility,” the expert did not usurp the jury’s
function. Id. at 482.

Note: Doubts regarding an expert’s credibility or
qualifications, and disagreements with an expert’s opinion or
interpretation of facts, go to the weight of an expert’s
testimony, not its admissibility. Such issues should be
addressed during cross-examination and left for the jury to
decide. Surman v Surman, 277 Mich App 287, 309-310 (2007). 

11.12 Requirements for the Use of Photographs

This section addresses the admissibility of photographic evidence, which
includes digital and analog images. The discussion concerns two issues
that commonly arise when such evidence is introduced at trial:

 Authentication (MRE 901).

22 See Section 11.8(B), above, for discussion of the use of anatomically correct dolls during court
proceedings.
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 Relevancy questions (MRE 401 and 403).

Authentication. Authentication of photographic evidence is governed by
MRE 901(a), which states:

“The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence
sufficient to support a finding that the matter in question is
what its proponent claims.”

To lay a proper foundation for the admission in evidence of a
photograph, a person familiar with the scene or object photographed
must testify that the photograph accurately reflects the scene or object
photographed.  The photographer need not testify.  People v Riley, 67
Mich App 320, 322 (1976), rev’d on other grounds 406 Mich 1016 (1979).

Relevance. According to MRE 401:

“‘[r]elevant evidence’ means evidence having any tendency
to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable
than it would be without the evidence.”

In general, “[a]ll relevant evidence is admissible.” MRE 402. An
exception to this general rule is set forth in MRE 403, which provides:

“Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the
jury, or by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.”

In People v Mills, 450 Mich 61 (1995), modified and remanded on other
grounds 450 Mich 1212 (1995), the Michigan Supreme Court applied
MRE 401 and MRE 403 in reviewing a trial court’s decision to admit 17
color slides of a victim’s severe burn wounds in the trial of two
defendants charged with assault with intent to commit murder. In
determining admissibility under MRE 401, the Supreme Court first
considered whether the proffered slides were “material.” To be material,
a fact need not be an element of a crime, cause of action, or defense, but it
must be “in issue,” i.e., it must be within the range of litigated matters in
controversy. Mills, supra at 68. The Court noted that all elements of a
criminal offense are “in issue” when a defendant pleads not guilty. It
further noted that such evidence is not inadmissible merely because it
relates to an undisputed issue. Id. at 69, 71. The Court addressed whether
the proffered slides had “probative force,” defined as any tendency to
make a material fact more or less probable than it would be without the
evidence. Id. at 68. Applying these principles, the Court concluded that
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all 17 slides were relevant under MRE 401 because they were probative of
facts “of consequence.”

Having concluded that the slides were relevant, the Supreme Court
considered whether the probative value of the slides was substantially
outweighed by the danger of unfair prejudice. In this inquiry, the Court
cited its previous opinion in People v Eddington, 387 Mich 551 (1972),
where it rejected the notion that the prosecution must pursue alternative
proofs before resorting to photographic evidence and adopted the
following test for admissibility of photographs:

“‘Photographs that are merely calculated to arouse the
sympathies or prejudices of the jury are properly excluded,
particularly if they are not substantially necessary or
instructive to show material facts or conditions. If
photographs which disclose the gruesome aspects of an
accident or a crime are not pertinent, relevant, competent, or
material on any issue in the case and serve the purpose solely
of inflaming the minds of the jurors and prejudicing them
against the accused, they should not be admitted in evidence.
However, if photographs are otherwise admissible for a
proper purpose, they are not rendered inadmissible merely
because they bring vividly to the jurors the details of a
gruesome or shocking accident or crime, even though they
may tend to arouse the passion or prejudice of the jurors.
Generally, also, the fact that a photograph is more effective
than an oral description, and to that extent calculated to
excite passion and prejudice, does not render it inadmissible
in evidence.

“‘When a photograph is offered the tendency of which may
be to prejudice the jury, its admissibility lies in the sound
discretion of the court.  It may be admitted if its value as
evidence outweighs its possible prejudicial effect, or may be
excluded if its prejudicial effect may well outweigh its
probative value.’” Id. at 562-563, quoting 29 Am Jur 2d,
Evidence, § 787, p 860-861.

Applying this standard, the Supreme Court in Mills concluded that the
relevancy of the slides was not substantially outweighed by the danger of
unfair prejudice. The Court found that the slides were accurate factual
representations of the victim’s injuries. The Court further noted that, in
deciding to admit 17 slides into evidence, the trial judge had reviewed 30
out of 150 slides, excluding those that appeared to be repetitive,
gruesome, or unfairly prejudicial. Mills, supra at 77-80.
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See also People v Levy, 28 Mich App 339, 342 (1970) (photographs of
injuries to child’s body admissible to support medical testimony that
injuries were result of a beating).

In People v Bulmer, 256 Mich App 33, 34–36 (2003), the Michigan Court of
Appeals upheld the trial court’s admission of a computer-animated
slideshow simulation regarding shaken baby syndrome. The prosecutor
called an expert witness, Dr. DeJong, to testify regarding shaken baby
syndrome. As an aid to illustrate Dr. DeJong’s testimony, the prosecutor
showed a computer-animated slideshow simulation of what happens to
the brain during a “shaken baby” episode. The Court of Appeals stated:

“Demonstrative evidence is admissible when it aids the
factfinder in reaching a conclusion on a matter that is
material to the case. People v Castillo, 230 Mich App 442, 444;
584 NW2d 606 (1998). The demonstrative evidence must be
relevant and probative. Id. Further, when evidence is offered
not to recreate an event, but rather as an aid to illustrate an
expert’s testimony regarding issues related to the event, there
need not be an exact replication of the circumstances of the
event. Lopez v Gen’l Motors Corp, 224 Mich App 618, 628, n 13;
569 NW2d 861 (1997).

“After reviewing the slideshow, we conclude that it simply
demonstrated what Dr. DeJong was describing in her
testimony. Defendant did not object to Dr. DeJong’s
testimony that described in detail the shaken baby syndrome.
The court also clearly advised the jury that the slideshow was
a demonstration and not a reenactment of what happened to
the victim. The brief slideshow was relevant and probative in
refuting defendant’s claim that he only “gently” shook the
victim. The slideshow was not a reenactment. It illustrated
Dr. DeJong’s testimony regarding a material issue relating to
the case, i.e., whether defendant gently or severely shook the
victim. See Castillo, supra. Even if we concluded that the
admission of the slideshow was a close evidentiary question,
a decision on a close evidentiary question ordinarily cannot
be an abuse of discretion. People v Sabin (After Remand), 463
Mich 43, 67; 614 NW2d 888 (2000).” Id. at 35–36.

11.13 Prohibition Against Calling Lawyer-Guardian Ad 
Litem as Witness

Neither the court nor another party to the case may call a lawyer-
guardian ad litem as a witness to testify regarding matters related to the
case. MCL 712A.17d(3).
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In this chapter. . .

This chapter outlines the procedures for conducting a jury or bench trial
in a child protective proceeding. It contains discussion of the purpose of
a trial, time requirements, the standard of proof, and jury procedures. A
set of jury instructions is attached as an appendix to this chapter. Also
included in this chapter are the standards and procedures for granting or
denying directed verdicts and motions for new trial or rehearing.

12.1 Trials in Child Protective Proceedings

In the context of a child protective proceeding, a “trial” is “the fact-
finding adjudication of an authorized petition1 to determine if the minor
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comes within the jurisdiction of the court.” MCR 3.903(A)(27). Child
protective proceedings are civil, not criminal, proceedings. MCL
712A.1(2).

The court may conduct the trial in an informal manner. MCL 712A.17(1).
Unless waived, the court must read the allegations in the petition at the
beginning of a trial. MCR 3.972(B)(2).

If the factfinder concludes that the child is not within the jurisdiction of
the court, the court must dismiss the petition. MCL 712A.18(1) and In re
Mathers, 371 Mich 516, 531–32 (1963).

If the factfinder concludes that the child is within the jurisdiction of the
court, the court will enter an order of disposition. It may:

 order one or more of the dispositional alternatives contained in
MCL 712A.18(1)2 that are appropriate for the welfare of the
child and society in view of the facts proven and ascertained,
and

 make orders affecting adults as in the opinion of the court are
necessary for the physical, mental, or moral well-being of the
child or children under its jurisdiction. MCL 712A.6. The
authority to fashion remedies under MCL 712A.6 extends
beyond MCL 712A.18. In re Macomber, 436 Mich 386, 389–93,
398–400 (1990).3

Following adjudication, court takes jurisdiction over child, not parent.
The court’s jurisdiction is “tied to the children,” and a petitioner is not
required to “sustain the burden of proof at an adjudication with respect
to every parent of the children involved in a protective proceeding before
[it] can act in its dispositional capacity.” In re CR, 250 Mich App 185, 205
(2002).

See In re LE, 278 Mich App 1, 17 (2008) (because the court obtained
jurisdiction over the child after the mother pleaded no contest to the
allegations in the petition, the court was not required to make an
independent determination of its jurisdiction over the child based on the
father’s conduct).

1 See Section 7.11 for a discussion of authorization for filing petitions.
2 See Section 13.9.
3 See also Sections 7.14 and 13.10 for discussion of the court’s authority over “nonparent adults.”
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12.2 Time Requirements

The time requirements for trials in child protective proceedings are
contained in MCR 3.972(A), which states as follows:

“(A) Time. If the child is not in placement, the trial must be
held within 6 months after the filing of the petition unless
adjourned for good cause under MCR 3.923(G). If the child is
in placement, the trial must commence as soon as possible,
but not later than 63 days after the child is removed from the
home unless the trial is postponed:

“(1) on stipulation of the parties for good cause;

“(2) because process cannot be completed; or

“(3) because the court finds that the testimony of a
presently unavailable witness is needed.

“When trial is postponed pursuant to subrule (2) or (3), the
court shall release the child to the parent, guardian, or legal
custodian unless the court finds that releasing the child to the
custody of the parent, guardian, or legal custodian will likely
result in physical harm or serious emotional damage to the
child.

“If the child has been removed from the home, a review
hearing must be held within 182 days of the date of the
child’s removal from the home, even if the trial has not been
completed before the expiration of that 182-day period.”

In order for a court to find good cause to adjourn a trial or hearing, “‘a
legally sufficient or substantial reason’ must first be shown.” In re Utrera,
281 Mich App 1, 10-11 (2008). In In re Utrera, the court erred when it
either failed to find good cause or consider the best interests of the child
to support its multiple adjournments. Id. However, the Court of Appeals
held that despite the trial court’s error in repeatedly adjourning the
proceedings, reversal was not required because the respondent
contributed to the adjournments on several occasions and failed to show
how she was prejudiced by them. Id. at 11-13.

MCR 3.973(B), which governs notice of dispositional hearings,
contemplates a combined adjudicative and dispositional hearing. That
rule states that “[u]nless the dispositional hearing is held immediately
after the trial, notice of hearing may be given by scheduling it on the
record in the presence of the parties or in accordance with MCR 3.920.”
Moreover, MCR 3.973(C) assigns to the court’s discretion the interval
between a trial and dispositional hearing (though not to exceed 28 days
when a child is in placement). Thus, the two hearings may be combined if
necessary preparations are completed prior to the hearing. Most
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importantly, a Case Service Plan must be prepared prior to the hearing.
See MCR 3.973(E)(2).

12.3 Parties Who May Be Present at Trial

Before proceeding, the court must determine that the proper parties are
present. MCR 3.972(B)(1). “The respondent has the right to be present,
but the court may proceed in the absence of the respondent provided
notice has been served on the respondent. The child may be excused as
the court determines the child’s interests require.” MCR 3.972(B)(1). MCL
712A.12 states that “. . . the court in its discretion may excuse but not
restrict children from attending the hearing.”

A member of a local Foster Care Review Board must be admitted to a
trial. MCL 712A.17(6).

12.4 Rules of Evidence and Standard of Proof

MCR 3.972(C)(1) states as follows:

“(1) Evidence; Standard of Proof.  Except as otherwise provided
in these rules, the rules of evidence for a civil proceeding and
the standard of proof by a preponderance of evidence apply
at the trial, notwithstanding that the petition contains a
request to terminate parental rights.”

The standard of proof required to terminate parental rights is “clear and
convincing evidence,” or, if an Indian child is the subject of the
proceedings, “beyond a reasonable doubt.”

12.5 Jury Procedures

Juries in child protective proceedings consist of six jurors. MCL
712A.17(2). Alternate jurors may be impaneled and may deliberate
pursuant to MCR 2.511(B) and 2.512(A)(3). Prospective jurors must be
summoned and impaneled in accordance with MCL 600.1376 et seq. 

Jury procedures in child protective proceedings are governed by MCR
2.508–2.516 (civil cases), except as provided in MCR 3.911(C)(2), which
states:

“(2) In a child protective proceeding,

(a) each party is entitled to 5 peremptory challenges,
with the child considered a separate party, and
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(b) a verdict in a case tried by 6 jurors will be received
when 5 jurors agree.”

The applicable jury procedure rules are as follows:

 MCR 2.508 Jury Trial of Right

 MCR 2.509 Trial by Jury or Trial by Court

 MCR 2.510 Juror Personal History Questionnaire

 MCR 2.511 Impaneling the Jury

 MCR 2.512 Rendering Verdict

 MCR 2.513 View

 MCR 2.514 Special Verdicts

 MCR 2.515 Motion for Directed Verdict

 MCR 2.516 Instructions to Jury

Peremptory challenges. MCR 3.911(C)(2)(a) states that “each party is
entitled to 5 peremptory challenges, with the child considered a separate
party. . . .” However, MCR 3.911(C)(3) qualifies this as follows:

“(3) Two or more parties on the same side, other than a child
in a child protective proceeding, are considered a single
party for the purpose of peremptory challenges.

(a) When two or more parties are aligned on the same
side and have adverse interests, the court shall allow
each such party represented by a different attorney 3
peremptory challenges.

(b) When multiple parties are allowed more than 5
peremptory challenges under this subrule, the court
may allow the opposite side a total number of
peremptory challenges not to exceed the number
allowed to the multiple parties.”

Thus, for example, if each of two respondents presents claims adverse to
the other and is represented by a different attorney, each should be
allowed three peremptory challenges, and the child and petitioner
should be allotted six peremptory challenges each.
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12.6 Jury Instructions

MCR 2.516(D) governs the creation, modification, and use of Model Civil
Jury Instructions. In 1998, the Standard Civil Jury Instructions
Committee (now the Model Civil Jury Instructions Committee) created
standard jury instructions for child protective proceedings. See M Civ JI
97.01 et seq.4 MCR 2.516(D)(4) states:

“This subrule does not limit the power of the court to give
additional instructions on applicable law not covered by the
model instructions. Additional instructions when given must
be patterned as nearly as practicable after the style of the
model instructions, and must be concise, understandable,
conversational, unslanted, and nonargumentative.”

12.7 Lawyer-Guardian ad Litem Recommendation

MCR 3.972(D) allows a child’s lawyer-guardian ad litem to make a
recommendation to the factfinder regarding whether a jurisdictional
basis has been established. That rule states:

“(D) Recommendation by Lawyer-Guardian ad Litem. At the
conclusion of the proofs, the lawyer-guardian ad litem for the
child may make a recommendation to the finder of fact
regarding whether one or more of the statutory grounds
alleged in the petition have been proven.”

12.8 Motions for Directed Verdict in Jury Trials

MCR 2.515 allows for a motion for directed verdict to be made at the
close of the evidence offered by the opponent. Because the petitioner has
the burden of proof, a respondent may move for a directed verdict at the
close of the petitioner’s proofs, or a respondent may wait until all of the
proofs have been presented. See M Civ JI 97.38 (respondent has no duty
to present evidence) and In re Taurus F, 415 Mich 512 (1982) (petitioner
has burden of proving that a child falls within the jurisdiction of the
court). The motion must be supported by specific grounds. If the motion
is denied, the moving party may offer evidence without having reserved
the right to do so. Denial of a motion for directed verdict does not
constitute waiver of trial by jury. MCR 2.515.

The judge may grant a motion for directed verdict only “when the
evidence does not establish a prima facie case and reasonable persons
would agree that there is an essential failure of proof.” Auto Club Ins

4 A set of these instructions is included in the appendix to this chapter.
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Assoc v General Motors Corp, 217 Mich App 594, 601 (1996). The evidence
and all legitimate inferences that may be drawn from it must be viewed
in a light most favorable to the nonmoving party. Caldwell v Fox, 394
Mich 401, 407 (1975).

12.9 Taking the Verdict in Jury Trials

MCR 3.911(C)(2)(b) states that a verdict in a case tried by six jurors will
be received when five jurors agree. A party may require the jury to be
polled. If the number of jurors agreeing is less than required, the jury
must be sent out for further deliberation. MCR 2.512(B)(2)–(3) and People
v Bufkin, 168 Mich App 615, 617 (1988). The court may discharge a jury:

“(1) because of an accident or calamity requiring it;

“(2) by consent of all the parties;

“(3) whenever an adjournment or mistrial is declared;

“(4) whenever the jurors have deliberated until it appears
that they cannot agree.

“The court may order another jury to be drawn, and the same
proceedings may be had before the new jury as might have
been had before the jury discharged.” MCR 2.512(C)(1)–(4).

12.10 Court’s Authority to Call Additional Witnesses

The court has authority to call or examine witnesses and to order
production of additional evidence or witnesses. MCR 3.923(A)(1) states:

“(A) Additional Evidence. If at any time the court believes that
the evidence has not been fully developed, it may:

(1) examine a witness,

(2) call a witness, or

(3) adjourn the matter before the court, and

(a) cause service of process on additional
witnesses, or 

(b) order production of other evidence.”

See In re Alton, 203 Mich App 405, 407–08 (1994) (in a delinquency
proceeding, the court properly allowed additional testimony that directly
addressed key conflicts between the testimony of the complainant and
juvenile).
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12.11 Findings of Fact and Conclusions of Law by Judge or 
Referee

Subchapter 3.900 of the Michigan Court Rules does not have a specific
court rule dealing with findings of fact and conclusions of law by a judge
or referee in a nonjury trial. Nor is MCR 2.517, the rule governing civil
bench trials, applicable to proceedings under Subchapter 3.900.
However, MCR 3.977(I), which sets forth the requirements for findings
and conclusions following hearings on the termination of parental rights,
may be helpful. That rule states, in relevant part:

“(I) Findings.  

“(1) General.  The court shall state on the record or in
writing its findings of fact and conclusions of law.  Brief,
definite, and pertinent findings and conclusions on
contested matters are sufficient. . . .

“(2) Denial of Termination.  If the court finds that the
parental rights of respondent should not be terminated,
the court must make findings of fact and conclusions of
law.  

“(3) Order of Termination.  An order terminating parental
rights under the Juvenile Code may not be entered
unless the court makes findings of fact, states its
conclusions of law, and includes the statutory basis for
the order.”  

MCL 712A.10(1)(c) states that a referee must “make a written signed
report to the judge . . . containing a summary of the testimony taken and
a recommendation for the court’s findings . . . .”5

12.12 Records of Proceedings at Adjudicative Hearings

MCR 3.925(B) states that “[a] record of all hearings must be made. All
proceedings on the formal calendar must be recorded by stenographic
recording or by mechanical or electronic recording as provided by statute
or MCR 8.108.”

12.13 Motions for Rehearing or New Trial

In a child protective proceeding, a party may seek a rehearing or new
trial by filing a written motion stating the basis for the relief sought. MCR
3.992(A). MCL 712A.21 allows a petition for rehearing to be filed by “an

5 See Chapter 15 (review of referee’s recommended findings and conclusions).
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interested person,” which includes a member of a local foster care review
board. MCL 712A.21(3). “A motion will not be considered unless it
presents a matter not previously presented to the court, or presented but
not previously considered by the court, which, if true, would cause the
court to reconsider the case.” MCR 3.992(A). 

A. Standards for Granting Relief

MCR 3.992(A) does not state the standard for granting relief
following a court’s consideration of a party’s motion for rehearing.
In re Alton, 203 Mich App 405, 409 (1994). However, MCR 2.613(A),
the “harmless error rule” for civil proceedings, applies to child
protective proceedings. MCR 3.902(A). The “harmless error rule”
states that “[a]n error in the admission or the exclusion of evidence,
an error in a ruling or order, or an error or defect in anything done
or omitted by the court or by the parties is not ground for granting a
new trial, for setting aside a verdict, or for vacating, modifying, or
otherwise disturbing a judgment or order, unless refusal to take this
action appears to the court inconsistent with substantial justice.”

In In re Alton, supra at 409–10, the Court of Appeals remanded the
case to the juvenile court for a rehearing on the juvenile’s motion for
a new trial. In doing so, the Court adopted the following guidelines
for ruling on such motions:

“In ruling on the motion, the parties and the trial court
applied the rules for granting a new trial embodied in
MCR 2.611(A)(1). That court rule is not applicable in
juvenile delinquency proceedings. See MCR 5.901(B).
Therefore, we remand this case for the trial court to
reconsider the juvenile’s motion under the proper
standard of review: whether, in light of the new
evidence presented, it appears to the trial court that a
failure to grant the juvenile a new trial would be
inconsistent with substantial justice. MCR 2.613(A). In
this case, that means the trial court must decide whether
it appears that if the court refuses to grant the motion, it
will be exercising jurisdiction over a juvenile who is not
properly within its jurisdiction. The trial court must
state the reasons for its decision on the record or in
writing. MCR 5.992(E).” (Footnote omitted.)

In In re Ayres, 239 Mich App 8, 23–24 (1999), the Court of Appeals
applied the standard applied in criminal cases when deciding
whether to grant a new trial on the ground that the verdict was
against the great weight of the evidence. A court may grant such a
motion “only if the evidence preponderates heavily against the
verdict so that a miscarriage of justice would result from allowing
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the verdict to stand. People v Lemmon, 456 Mich 625, 642; 576 NW 2d
129 (1998). The trial judge is not allowed to sit as the ‘thirteenth’
juror and grant a new trial on the basis of a disagreement with the
jurors assessment of credibility. Id. at 647.” Ayres, supra. In Ayres, the
Court of Appeals held that inconsistencies in the witnesses’
testimony did not require reversal of the jury’s verdict, where the
inconsistencies resulted from the witnesses’ age (from four to six
years), and the charged offenses occurred about six months before
trial. Id. at 24–25.

B. Procedural Requirements

Time requirements for filing motions and responses. The written
motion stating the basis for the relief sought must be filed “within
21 days after the date of the order resulting from the hearing or trial.
The court may entertain an untimely motion for good cause
shown.” MCR 3.992(A).

Any response by parties to a motion for rehearing or new trial must
be in writing and filed with the court and served on opposing
parties within seven days after notice of the motion. MCR 3.992(C).

Notice requirements. MCR 3.992(B) states that all parties must be
given notice of the motion in accordance with MCR 3.920.6

No hearing required. MCR 3.992(E) provides that the court need
not hold a hearing for a ruling on a motion for rehearing or new
trial. “Any hearing conducted shall be in accordance with the rules
for dispositional hearings and, at the discretion of the court, may be
assigned to the person who conducted the hearing.”7

Stay of proceedings. MCR 3.992(F) provides that the court may stay
any order pending a ruling on a motion for rehearing or new trial.

Findings by court. The court shall state the reasons for its decision
on the record or in writing. MCR 3.992(E).

C. Remedies

MCR 3.992(D) states that “[t]he judge may affirm, modify, or vacate
the decision previously made in whole or in part, on the basis of the
record, the memoranda prepared, or a hearing on the motion,
whichever the court in its discretion finds appropriate for the case.”

6 See Sections 5.4–5.5.
7 See Section 13.5 for a discussion of the applicable evidentiary rules.
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The court may enter an order for supplemental disposition while
the child remains under the court’s jurisdiction. MCL 712A.21(1).

12.14 Appendix: Child Protection Jury Instructions 

Effective March 12, 2005, the Committee on Model Civil Jury
Instructions adopted new jury instructions for use in child
protective proceedings. These new jury instructions are
substantially similar to instructions approved for use by the
Michigan Probate Judges Association.8

I. INSTRUCTIONS PRIOR TO VOIR DIRE

Preliminary Instructions to Prospective Jurors—M Civ JI 97.01
(1) Ladies and gentlemen, I am Judge [ _____ ] and it is my pleasure and
privilege to welcome you to the [ _________ ] County Circuit Court. 

(2) I know that jury service may be a new experience for some of you.
Jury duty is one of the most serious duties that members of a free society
are called upon to perform. 

(3) The jury is an important part of this court. The right to a trial by jury is
an ancient tradition and is part of our legal heritage. 

(4) Jurors must be as free as humanly possible from bias, prejudice or
sympathy for any party. All parties in a trial are entitled to jurors who
can keep an open mind until the time comes to decide the case. 

Selection of Fair and Impartial Jury—M Civ JI 97.02
(1) A trial begins with the selection of a jury. The purpose of this process
is to obtain information about you that will help us choose a fair and
impartial jury to hear this case. 

(2) During jury selection the lawyers and I will ask you questions. This is
called the voir dire. The questions are meant to find out if you know
anything about the case. Also, we need to find out if you have any
opinions or personal experiences that might influence you for or against
any of the parties or witnesses. 

(3) The questions may probe deeply into your attitudes, beliefs and
experiences. They are not meant to be an unreasonable prying into your

8 The new jury instructions may also be viewed online at www.courts.mi.gov/mcji/adopted-instructions/
ch97.htm.
Michigan Judicial Institute © 2011 Page 12-11



Section 12.14 Child Protective Proceedings Benchbook—Third Edition
private lives. The law requires that we get this information so that an
impartial jury can be chosen. 

(4) If you do not hear or understand a question, you should say so. If you
do understand it, you should answer it truthfully and completely. Please
do not hesitate to speak freely about anything you believe we should
know. 

 Challenges—M Civ JI 97.03
During jury selection you may be excused from serving on the jury in one
of two ways. First, I may excuse you for cause; that is, I may decide that
there is a valid reason why you cannot or should not serve in this case.
Second, a lawyer for one of the parties may excuse you without giving
any reason for doing so. This is called a peremptory challenge. The law
gives each party the right to excuse a certain number of jurors in this
way. If you are excused, you should not feel bad or take it personally. As
I explained before, there simply may be something that causes you to be
excused from this particular case. 

Brief Description—M Civ JI 97.04 
You have been called here today as prospective jurors in the Family
Division of the [ ________ ] County Circuit Court. This is a child
protection proceeding. It is not a criminal case. 

Introduction to Parties, Counsel, and Witnesses—M Civ JI 97.05
(1) I will now introduce the parties to this case, the lawyers, and the
witnesses, and you will be asked if you know any of them. 

(2) The petitioner is [ ____________ ]. The petitioner’s case will be
presented by [Prosecutor, Attorney General, other Attorney]. The People
of the State of Michigan are represented by [ ______________ ], an
assistant prosecuting attorney for [ ________ ] County.9 

(3) The [mother/father/parents/guardian/nonparent adult/ respondent/
custodian] [is/are] [____________/ and ____________ ] and [he/she/they]
[is/are] represented by lawyer ________________. 

(4) [ _____________ ], a lawyer, has been appointed by the Court to
represent the [child/children]. (If both a lawyer-guardian ad litem and an
attorney have been appointed for one or more of the children, give the
following instead: [ __________ ], a lawyer, has been appointed by the

9 This sentence should be read only if the prosecutor appears on behalf of the people, as opposed to
appearing on behalf of or as a legal consultant to, for example, the Family Independence Agency. MCL
712A.17(4) and (5), and MCR 3.914.
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court to represent the best interests of the [child/children] and is called
the lawyer-guardian ad litem for the [child/children]. [___________], a
lawyer, has been appointed by the court to represent the wishes of child’s
name].) 

(5) The witnesses who may testify in this case are: (read list of witnesses). 

Reading of Petition—M Civ JI 97.06
We are here today on a petition filed by [_________], a Children’s
Protective Services worker for the [________] County Family
Independence Agency,10 alleging that the Court has jurisdiction over
[names of children], who [was/were] born on [______], and [is/are] now
[____] years of age. Under Michigan law, the Family Division of the
Circuit Court has jurisdiction in proceedings concerning any child under
18 years of age found within the County: (read pertinent statutory
allegations from MCL 712A.2(b)(1),(2),(3),(4) and/or (5)). 

The allegations which the petitioner will attempt to prove are as follows:
(read factual allegations in petition.) 

Juror Oath Before Voir Dire—M Civ JI 97.07 
(1) I will now ask you to stand and swear to truthfully and completely
answer all the questions that you will be asked about your qualifications
to serve as jurors in this case. If you have religious beliefs against taking
an oath, you may affirm that you will answer all the questions truthfully
and completely. 

(2) Please raise your right hand. Do you solemnly swear or affirm that
you will truthfully and completely answer all questions about your
qualifications to serve as jurors in this case?

Seating of Jurors—M Civ JI 97.08
The bailiff/clerk will now draw the names of [six/seven] prospective
jurors. As your name is called, please come forward and take your seat in
the jury box, starting in the back row with the seat closest to the back of
the courtroom, and filling in across the back row and then the front row
in the same manner. 

10 Because others may file petitions, this sentence may need to be modified accordingly.
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II. INSTRUCTIONS PRIOR TO PROOFS 

Juror Oath Following Selection—M Civ JI 97.09
Ladies and gentlemen of the jury, I will now ask you to stand and swear
or affirm to perform your duty to try this case justly and to reach a true
verdict. Please rise and raise your right hand: 

Do you solemnly swear or affirm that, in this case now before the court,
you will justly decide the questions submitted to you and unless you are
discharged by the Court from further deliberation, you will render a true
verdict; that you will render your verdict only on the evidence
introduced and in accordance with the instructions of the Court? 

Description of Trial Procedure—M Civ JI 97.10 
(1) Now I will explain some of the legal principles you will need to know
and the procedure we will follow in this trial. 

(2) First, [Prosecutor, Attorney General, other Attorney] will make an
opening statement in which [he/she] will give [his/her] theory of the case.
The other lawyers do not have to make opening statements, but if they
choose to do so, they may make an opening statement after [Prosecutor,
Attorney General, other Attorney] makes [his/her], or they may wait
until later. These opening statements are not evidence. They are only
meant to help you understand how each party sees the case. 

(3) Next, [Prosecutor, Attorney General, other Attorney] will present [his/
her] evidence. [He/she] may call witnesses to testify and may show you
exhibits such as documents or physical objects. The other lawyers have
the right to cross-examine, that is, to question, [Mr./Ms. ________’s]
witnesses. 

(4) After [Prosecutor, Attorney General, other Attorney] has presented all
of [his/her] evidence, the other lawyers may also offer evidence, but they
do not have to. If they do call any witnesses, [Prosecutor, Attorney
General, other Attorney] has the right to cross-examine them. [He/she]
may also call witnesses to contradict the testimony of the other parties’
witnesses. 

(5) After all the evidence has been presented, the lawyers for each party
will make their closing arguments. Like opening statements, they are not
evidence. They are only meant to help you understand the evidence and
the way each party sees the case. You must base your verdict only on the
evidence. 
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Function of Judge and Jury—M Civ JI 97.11
(1) My responsibility as the judge in this trial is to make sure that the trial
is run fairly and efficiently, to make decisions about evidence, and to
instruct you about the law that applies to this case. You must take the law
as I give it to you. Nothing I say is meant to reflect my own opinions
about the facts of the case. As jurors, you are the ones who will decide
this case. 

(2) Your responsibility as jurors is to decide what the facts of the case are.
That is your job and no one else’s. You must think about all the evidence
and then decide what each piece of evidence means and how important
you think it is. This includes how much you believe what each of the
witnesses said. What you decide about any fact in this case is final. 

Jury Must Only Consider Evidence; What Evidence Is—M Civ JI 
97.12

When it is time for you to decide the case, you are only allowed to
consider the evidence that was admitted in the case. Evidence includes
only the sworn testimony of the witnesses, the exhibits, such as
documents or other things which I admit into evidence, and anything
else I tell you to consider as evidence. 

Judging Credibility and Weight of Evidence—M Civ JI 97.13
(1) It is your job to decide what the facts of this case are. You must decide
which witnesses you believe and how important you think their
testimony is. You do not have to accept or reject everything a witness
says. You are free to believe all, none, or part of any person’s testimony.

(2) In deciding which testimony you believe, you should rely on your
own common sense and everyday experience. However, in deciding
whether you believe a witness’s testimony, you must set aside any bias or
prejudice you have based on the race, gender, or national origin of the
witness.11

(3) There is no fixed set of rules for judging whether you believe a
witness, but it may help you to think about these questions:

(a) Was the witness able to see or hear clearly? How long was
the witness watching or listening? Was anything else going
on that might have distracted the witness? 

(b) Does the witness seem to have a good memory? 

11 Include other improper considerations, such as religion or sexual orientation, where appropriate.
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(c) How does the witness look and act while testifying? Does
the witness seem to be making an honest effort to tell the
truth, or does the witness seem to evade the questions or
argue with the lawyers? 

(d) Does the witness’s age or maturity affect how you judge
his or her testimony? 

(e) Does the witness have any bias or prejudice or any
personal interest in how this case is decided? 

(f) Have there been any promises, threats, suggestions, or
other influences that affect how the witness testifies? 

(g) In general, does the witness have any special reason to tell
the truth, or any special reason to lie? 

(h) All in all, how reasonable does the witness’s testimony
seem when you think about all the other evidence in the
case? 

Questions Not Evidence—M Civ JI 97.14
The questions the lawyers ask the witnesses are not evidence. Only the
answers are evidence. You should not think that something is true just
because one of the lawyers asks questions that assume or suggest that it
is true. 

Court’s Questioning Not Reflective of Opinion—M Civ JI 97.15 
I may ask questions of some of the witnesses. These questions are not
meant to reflect my opinion about the evidence. If I ask questions, my
only reason would be to ask about things that may not have been fully
explored. 

Questions by Jurors Allowed—M Civ JI 97.16
(1) During the trial you may think of an important question that would
help you understand the facts in this case. You are allowed to ask such
questions. 

(2) You should wait to ask questions until after a witness has finished
testifying. If you still have an important question after all of the lawyers
have finished asking their questions, don’t ask it yourself. Instead, raise
your hand, write the question down, and pass it to the bailiff. [He/she]
will give it to me. 

(3) There are rules of evidence that a trial must follow. If your question is
allowed under those rules, I will ask the witness your question. If your
question is not allowed, I will either rephrase it or I will not ask it at all. 
Page 12-16 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 12.14
Objections—M Civ JI 97.17
During the trial the lawyers may object to certain questions or statements
made by the other lawyers or witnesses. I will rule on these objections
according to the law. My rulings are not meant to reflect my opinion
about the facts of the case. 

Disregard Out-of-Presence Hearings—M Civ JI 97.18
Sometimes the lawyers and I will have discussions out of your hearing.
Also, while you are in the jury room I may have to take care of other
matters that have nothing to do with this case. Please pay no attention to
these interruptions. 

Jurors Not to Discuss Case—M Civ JI 97.19
You must not discuss the case with anyone, including your family or
friends. You must not even discuss it with the other jurors until the time
comes for you to decide the case. I will tell you when it is time for you to
decide the case, and will send you to the jury room to begin your
deliberations. You should then discuss the case among yourselves, but
only in the jury room and only when all the jurors are there. When the
trial is over, you may, if you wish, discuss the case with anyone. 

Recesses—M Civ JI 97.20
(1) If I call for a recess during the trial, I will either send you back to the
jury room or allow you to leave the building. During these recesses you
must not discuss the case with anyone or let anyone discuss it with you
or in your presence. If someone tries to do that, tell him or her to stop,
and explain that as a juror you are not allowed to discuss the case. If he or
she continues, leave them at once and report the incident to me as soon as
you return to court. 

(2) You must not talk to the parties, lawyers, or the witnesses about
anything at all, even if it has nothing to do with the case. 

(3) It is very important that you only get information about the case here
in court, when you are acting as the jury and when the parties, the
lawyers, and I are all here. 

Caution about Publicity in Cases of Public Interest—M Civ JI 
97.21

(1) During the trial, do not read, listen to, or watch any news reports
about the case. Under the law, the evidence you consider to decide the
case must meet certain standards. For example, witnesses must swear to
tell the truth, and the lawyers must be able to cross-examine them.
Because news reports do not have to meet these standards, they could
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give you incorrect or misleading information that might unfairly favor
one side. So, to be fair to both sides, you must follow this instruction. 

(2) (Give the instruction below when recessing) 

Remember, for the reasons I explained to you earlier, you must not read,
listen to, or watch any news reports about this case while you are serving
on this jury. 

Visiting Scene/Conducting Experiments—M Civ JI 97.22 
Do not go to the scene of any of the incidents alleged in the petition. If it
is necessary for you to view a scene, you will be taken there as a group
under my supervision. Do not make any investigation of your own or
conduct an experiment of any kind. 

Notetaking by Jurors Allowed—M Civ JI 97.23
You may take notes during the trial if you wish, but of course, you don’t
have to. If you do take notes, you should be careful that it does not
distract you from paying attention to all the evidence. When you go to
the jury room to decide on your verdict, you may use your notes to help
you remember what happened in the courtroom. If you take notes, do
not let anyone except the other jurors see them. You must turn them over
to the [bailiff/clerk] during recesses. If you do take notes, please write
your name on the first page. 

Notetaking Not Allowed—M Civ JI 97.24
I don’t believe that it is desirable or helpful for you to take notes during
this trial. If you take notes, you might not be able to give your full
attention to the evidence. Therefore, please do not take any notes while
you are in the courtroom. 

Inability to Hear Witness or See Exhibit—M Civ JI 97.25
If you cannot hear a question by an lawyer, an answer by a witness, or
anything I say, please raise your hand. When I recognize you, you should
indicate what you did not hear. Do not hesitate to ask something be
repeated, as it is very important that you hear everything that is said. 

Defining Legal Names of Parties and Counsel—M Civ JI 97.26 
From time to time throughout the trial I may address the lawyers as
counsel, which is another word for lawyer. 
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Number of Jurors—M Civ JI 97.27 
You can see that we have chosen a jury of seven. After you have heard all
the evidence and my instructions, there will be a drawing by lot to decide
which one of you will be excused in order to form a jury of six. 

Instructions to be Taken as a Whole—M Civ JI 97.28 
I may give you more instructions during the trial, and at the end of the
trial I will give you detailed instructions about the law in this case. You
should consider all of my instructions as a connected series. Taken
together, they are the law which you must follow. 

Deliberations and Verdict—M Civ JI 97.29
After all of the evidence has been presented and the lawyers have given
their closing arguments, I will give you detailed instructions about the
rules of law that apply to this case. You will then go to the jury room to
decide on your verdict. 

Maintaining an Open Mind—M Civ JI 97.30 
It is important for you to keep an open mind and not make a decision
about anything in the case until you go to the jury room to decide the
case.

III. INSTRUCTIONS AFTER PROOFS 

Duties of Judge and Jury—M Civ JI 97.31
(1) Members of the jury, the evidence and arguments in this case are
finished, and I will now instruct you on the law. That is, I will explain the
law that applies to this case. 

(2) Remember that you have taken an oath to return a true and just
verdict, based only on the evidence and my instructions on the law. You
must not let sympathy or prejudice influence your decision. 

(3) It is my duty to instruct you on the law. You must take the law as I
give it to you. If an lawyer says something different about the law, follow
what I say. At various times, I have already given you some instructions
about the law. You must take all my instructions together as the law you
are to follow. You should not pay attention to some instructions and
ignore others. 

(4) As jurors, you must decide what the facts of this case are. You must
think about all the evidence and then decide what each piece of evidence
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means and how important you think it is. This includes whether you
believe what each of the witnesses said. 

(5) To sum up, it is your job to decide what the facts of the case are, to
apply the law as I give it to you, and, in that way, to decide the case. 

Evidence—M Civ JI 97.32
(1) When you discuss the case and decide on your verdict, you may only
consider the evidence that has been properly admitted in this case.
Therefore, it is important for you to understand what is evidence and
what is not evidence. 

(2) The evidence in this case includes only the sworn testimony of
witnesses (the exhibits which I admitted into evidence, and anything else
I told you to consider as evidence). 

(3) Many things are not evidence and you must be careful not to consider
them as evidence. I will now describe some of the things that are not
evidence. 

(4) The fact that a petition was filed alleging that the Court has
jurisdiction over [Children’s names], and that [he/she/they] [was/were]
placed in foster care pending this hearing, and that [Mother’s, Father’s,
Guardian’s, Nonparent Adult’s or Custodian’s names] [is/are] present in
court today is not evidence. 

(5) The lawyers’ statements and arguments are not evidence. They are
only meant to help you understand the evidence and the theory of each
party. The questions which the lawyers ask witnesses are also not
evidence. You should consider these questions only as they give meaning
to the witnesses’ answers. You should only accept things the lawyers say
that are supported by the evidence or by your own common sense and
general knowledge. 

(6) My comments, rulings, questions and instructions are also not
evidence. It is my duty to see that the trial is conducted according to the
law and to tell you the law that applies to this case. However, when I
make a comment or give an instruction, I am not trying to influence your
vote or express a personal opinion about the case. If you believe that I
have an opinion about how you should decide this case, you must pay no
attention to that opinion. You are the only judges of the facts and you
should decide this case from the evidence. 

(7) At times during the trial, I have excluded evidence that was offered or
stricken testimony that was heard. Do not consider those things in
deciding the case. Make your decision only on the evidence that I let in,
and nothing else. 
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(8) Your decision should be based on all of the evidence regardless of
which party produced it. 

(9) You should use your own common sense and general knowledge in
weighing and judging the evidence, but you should not use any personal
knowledge you may have about a place, person or event. To repeat once
more, you must decide this case based only on the evidence admitted
during the trial. 

Witnesses-Credibility—M Civ JI 97.33
(1) As I said before, it is your job to decide what the facts of this case are.
You must decide which witnesses you believe and how important you
think their testimony is. You do not have to accept or reject everything a
witness said. You are free to believe all, none, or part of any person’s
testimony.

(2) In deciding which testimony you believe, you should rely on your
own common sense and everyday experience. However, in deciding
whether you believe a witness’s testimony, you must set aside any bias or
prejudice you may have based on the race, gender, or national origin of
the witness.12

(3) There is no fixed set of rules for judging whether you believe a
witness, but it may help you to think about these questions: 

(a) Was the witness able to see or hear clearly? How long was
the witness watching or listening? Was anything else going
on that might have distracted the witness? 

(b) Did the witness seem to have a good memory? 

(c) How did the witness look and act while testifying? Did
the witness seem to be making an honest effort to tell the
truth, or did the witness seem to evade the questions or
argue with the lawyers? 

(d) Does the witness’s age or maturity affect how you judge
his or her testimony? 

(e) Does the witness have any bias or prejudice or any
personal interest in how this case is decided? 

(f) (Have there been any promises, threats, suggestions, or
other influences that affected how the witness testified?) 

12 Include other improper considerations, such as religion or sexual orientation, where appropriate.
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(g) In general, does the witness have any special reason to tell
the truth, or any special reason to lie? 

(h) All in all, how reasonable does the witness’s testimony
seem when you think about all the other evidence in the
case? 

(4) Sometimes the testimony of different witnesses will not agree, and
you must decide which testimony you accept. You should think about
whether the disagreement involves something important or not, and
whether you think someone is lying or is simply mistaken. People see
and hear things differently, and witnesses may testify honestly but
simply be wrong about what they thought they saw or remembered. It is
also a good idea to think about which testimony agrees best with the
other evidence in the case. 

(5) However, you may conclude that a witness deliberately lied about
something that is important to how you decide the case. If so, you may
choose not to accept anything that witness said. On the other hand, if you
think the witness lied about some things but told the truth about others,
you may simply accept the part you think is true and ignore the rest.

Circumstantial Evidence—M Civ JI 97.34
(1) Facts can be proved by direct evidence from a witness or an exhibit.
Direct evidence is evidence about what we actually see or hear. For
example, if you look outside and see rain falling, that is direct evidence
that it is raining. 

(2) Facts can also be proved by indirect, or circumstantial, evidence.
Circumstantial evidence is evidence that normally or reasonably leads to
other facts. So, for example, if you see a person come in from outside
wearing a raincoat covered with small drops of water, that would be
circumstantial evidence that it is raining. 

(3) You may consider circumstantial evidence. Circumstantial evidence
by itself, or a combination of circumstantial evidence and direct evidence,
can be used to prove a fact. 

Statutory Grounds—M Civ JI 97.35
(1) The issue that you, the jury, will have to decide is whether one or
more of the statutory grounds alleged in the petition have been proven. If
you find that one or more of the statutory grounds alleged in the petition
have been proven, then the Court will have jurisdiction over [Children’s
names]. I will now explain what those statutory grounds are. The Court
has jurisdiction over a child:13 
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(a) If that child’s parent or other person legally responsible
for the care and maintenance of that child, when able to do
so, neglects or refuses to provide proper or necessary
support, education, medical, surgical, or other care necessary
for his or her health or morals, or 

(b) If that child is subject to a substantial risk of harm to his or
her mental well-being, or 

(c) If that child is abandoned by his or her parents, guardian
or other custodian, or 

(d) If that child is without proper custody or guardianship, or 

(e) If that child’s home or environment, by reason of neglect,
cruelty, drunkenness, criminality, or depravity on the part of
a parent, guardian, nonparent adult or other custodian, is an
unfit place for that child to live in, or 

(f) If that child’s parent has substantially failed, without good
cause, to comply with a limited guardianship placement plan
regarding the child, or 

(g) If that child’s parent has substantially failed, without
good cause, to comply with a court-structured plan
regarding the child, or 

(h) If that child has a guardian appointed for him or her
under the Michigan Estates and Protected Individuals Code
and 

(i) that child’s parent, having the ability to support or assist in
supporting the child, has failed or neglected, without good
cause, to provide regular and substantial support for the child
for a period of two years or more before the filing of the
petition, or if a support order has been entered, has failed to
substantially comply with the order for a period of two years
or more before the filing of the petition, and 

(ii) that child’s parent, having the ability to visit, contact or
communicate with the child, has regularly and substantially
failed or neglected, without good cause, to do so for a period
of two years or more before the filing of the petition. 

13 The court should select the subsections that apply.
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Definitions—M Civ JI 97.36
(1) Neglect means the failure of a parent, guardian, nonparent adult or
custodian to provide the care that a child needs, including the failure to
protect the physical and emotional health of a child. Neglect may be
intentional or unintentional. It is for you, the jury, to determine from the
evidence in this case, what care was necessary for the [child/children]
and whether or not [his/her/their] parent(s), guardian, nonparent adult
or custodian provided that care. 

(2) The legal definition of cruelty is the same as the common
understanding of the word cruelty. It implies physical or emotional
mistreatment of a child. 

(3) Depravity means a morally corrupt act or practice. 

(4) The legal definition of criminality is the same as the common
understanding of the word criminality. Criminality is present when a
person violates the criminal laws of the State of Michigan or of the United
States. Whether a violation of the criminal laws of the State of Michigan
or of the United States by a parent, guardian, nonparent adult or
custodian renders the home or environment of a child an unfit place for
the child to live in is for you to decide based on all of the evidence in the
case. 

(5) A child is without proper custody or guardianship when he or she is:
1) left with, or found in the custody of, a person other than a legal parent,
legal guardian or other person authorized by law or court order to have
custody of the child, and 2) the child was originally placed, or came to be,
in the custody of a person not legally entitled to custody of the child for
either an indefinite period of time, no matter how short, or for a definite,
but unreasonably long, period of time. What is unreasonably long
depends on all the circumstances. It is proper for a parent or guardian to
place his or her child with another person who is legally responsible for
the care and maintenance of the child and who is able to and does
provide the child with proper care and maintenance. A baby sitter,
relative or other care-giver is not legally responsible for the care and
maintenance of a child after the previously agreed-upon period of care
has ended. 

(6) Education means learning based on an organized educational
program that is appropriate, given the age, intelligence, ability, and any
psychological limitations of a child, in the subject areas of reading,
spelling, mathematics, science, history, civics, writing, and English
grammar. 

(7) A child is abandoned when the child’s [parent(s)/guardian/custodian]
leave(s) the child for any length of time, no matter how short, with the
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intention of never returning for the child. The intent of the [parent(s)/
guardian/custodian] to abandon the child may be inferred from the
[parent’s/parents’/guardian’s/custodian’s] words and/or actions
surrounding the act of leaving the child. 

Standard of Proof—M Civ JI 97.37 
The standard of proof in this case is proof by a preponderance of the
evidence. Proof by a preponderance of the evidence means that the
evidence that a statutory ground alleged in the petition is true outweighs
the evidence that that statutory ground is not true. 

No Duty to Present Evidence—M Civ JI 97.38 
[Mother’s, Father’s, Guardian’s, Nonparent Adult’s or Custodian’s
names] [has/have] no duty to present evidence that the statutory grounds
alleged in the petition are not true. It is your duty to decide from the
evidence that you have heard whether one or more of the statutory
grounds alleged in the petition are true. 

Treatment of One Child as Evidence of Treatment of Another 
Child—M Civ JI 97.39

You have heard testimony about [another child/other children] of
[Mother’s/Father’s names], namely, [Children’s names]. [That child/
Those children] [is/are] not the subject(s) of the petition(s) before you
now. How a parent treats one child is evidence of how that parent may
treat another child. Therefore, if you choose to believe the evidence,
presented by any party, relating to how [Mother’s/Father’s names]
treated [that other child/those other children], you may consider it in
making your decision in relation to [this child/any or all of these
children].

Improvement in Circumstances Not Controlling—M Civ JI 97.40
If you find that one or more of the statutory grounds alleged in the
petition have been proven, the fact that circumstances may have
improved since [date petition filed or another more appropriate date,
where applicable] does not negate your finding. 

Not Necessary to Prove Each Fact Alleged—M Civ JI 97.41
It is not necessary that each and every fact alleged in the petition be
proven before you can find that one or more of the statutory grounds
alleged in the petition have been proven. It is necessary, however, that
sufficient facts be proven so that, in your judgment, you can find by a
preponderance of the evidence that one or more of the statutory grounds
alleged in the petition have been proven. 
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Unfit Home by Reason of Neglect or Cruelty —Res Ipsa 
Loquitur—M Civ JI 97.42 

You may, but are not required to, find that the child’s home or
environment was an unfit place for the child to live in by reason of
neglect or cruelty on the part of his or her parent, guardian, nonparent
adult or custodian if you find all the following: 

(1) The child has suffered an injury or injuries. 

(2) The child was not capable of inflicting the injury or
injuries on himself or herself. 

(3) The injury or injuries are such that would not ordinarily
occur unless they were caused by another person inflicting
them on the child or another person not providing proper
care and supervision for the child in order to prevent the
injury or injuries. 

(4) The child was in the exclusive control of his or her parent,
guardian, nonparent adult or custodian at the time the injury
or injuries occurred. The term “custodian” includes any other
person to whom the parent or guardian entrusted the care of
the child if the parent or guardian knew, or should have
known, that that person might injure the child or permit the
child to be injured through lack of proper care and
supervision. 

(5) The true explanation of what happened to the child is
more likely to be within the knowledge of the parent,
guardian, nonparent adult or custodian than the petitioner.

Findings Re: Statutory Grounds—M Civ JI 97.43 
(1)(a) If you find by a preponderance of the evidence that [Children’s
names], mother, or father, or both, when able to do so, neglected or
refused to provide proper or necessary support, medical, surgical or
other care necessary for [his/her/their] health or morals, or 

(b) If you find by a preponderance of the evidence that [Children’s
names] [was/were] subject to a substantial risk of harm to [his/her/their]
mental well-being, or 

(c) If you find by a preponderance of the evidence that [Children’s
names] [was/were] abandoned by [his/her/their] [mother/father/parents/
guardian/custodian], or 

(d) If you find by a preponderance of the evidence that [Children’s
names] [was/were] without proper custody or guardianship, or 
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(e) If you find by a preponderance of the evidence that the home or
environment of [Children’s names] was an unfit place for [him/her/them]
to live in by reason of neglect, cruelty, drunkenness, criminality or
depravity on the part of [his/her/their] [mother, father, or both/guardian/
nonparent adult/custodian], or 

(f) If you find by a preponderance of the evidence that [Children’s names]
mother, or father, or both, [has/have] substantially failed, without good
cause, to comply with a limited guardianship placement plan regarding
the [child/children, or 

(g) If you find by a preponderance of the evidence that [Children’s
names] mother, or father, or both, [has/have] substantially failed, without
good cause, to comply with a court-structured plan regarding the [child/
children], or 

(h) If you find by a preponderance of the evidence that [Children’s
names] [has/have] a guardian appointed for [him/her/them] under the
Michigan Estates and Protected Individuals Code, and 

(i) that [Children’s names] mother, or father, or both, having
the ability to support or assist in supporting the [child/
children], [has/have] failed or neglected, without good cause,
to provide regular and substantial support for the [child/
children] for a period of two years or more before the filing of
the petition, or if a support order has been entered, [has/
have] failed to substantially comply with the order for a
period of two years or more before the filing of the petition,
and 

(ii) that [Children’s names] mother, or father, or both, having
the ability to visit, contact or communicate with the [child/
children], [has/have] regularly and substantially failed or
neglected, without good cause, to do so for a period of two
years or more before the filing of the petition, then you must
find that one or more of the statutory grounds alleged in the
petition have been proven. (Read only those paragraphs
below that have the same letter caption as the paragraphs
you read from the first half of this instruction.) 

(2)(a) If you do not find by a preponderance of the evidence that
[Children’s names] mother, or father, or both, when able to do so,
neglected or refused to provide proper or necessary support, medical,
surgical or other care necessary for [his/her/their] health or morals, and 

(b) If you do not find by a preponderance of the evidence that [Children’s
names] [was/were] subject to a substantial risk of harm to [his/her/their]
mental well-being, and 
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(c) If you do not find by a preponderance of the evidence that [Children’s
names] [was/were] abandoned by [his/her/their] [mother/father/parents/
guardian/custodian], and 

(d) If you do not find by a preponderance of the evidence that [Children’s
names] [was/were] without proper custody or guardianship, and 

(e) If you do not find by a preponderance of the evidence that the home
or environment of [Children’s names] was an unfit place for [him/her/
them] to live in by reason of neglect, cruelty, drunkenness, criminality or
depravity on the part of [his/her/their] [mother, father, or both/guardian/
nonparent adult/custodian], and 

(f) If you do not find by a preponderance of the evidence that [Children’s
names] mother, or father, or both, [has/have] substantially failed, without
good cause, to comply with a limited guardianship placement plan
regarding the [child/children], and 

(g) If you do not find by a preponderance of the evidence that [Children’s
names] mother, or father, or both, [has/have] substantially failed, without
good cause, to comply with a court-structured plan regarding the [child/
children], and 

(h) If you do not find by a preponderance of the evidence that [Children’s
names] [has/have] a guardian appointed for [him/her/them] under the
Michigan Estates and Protected Individuals Code, and 

(i) that [Children’s names] mother, or father, or both, having
the ability to support or assist in supporting the [child/
children], [has/have] failed or neglected, without good cause,
to provide regular and substantial support for the [child/
children] for a period of two years or more before the filing of
the petition, or if a support order has been entered, [has/
have] failed to substantially comply with the order for a
period of two years or more before the filing of the petition,
and 

(ii) that [Children’s names] mother, or father, or both, having
the ability to visit, contact or communicate with the [child/
children], [has/have] regularly and substantially failed or
neglected, without good cause, to do so for a period of two
years or more before the filing of the petition, then you must
find that none of the statutory grounds alleged in the petition
have been proven. 
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Court to Determine Disposition—M Civ JI 97.44
You are not to concern yourselves with what will happen to [Children’s
names] if you should find that one or more of the statutory grounds
alleged in the petition have been proven. If the Court has jurisdiction of
[this child/these children], that does not necessarily mean that [he/she/
they] will be removed from their home or made [a ward/wards] of the
court either temporarily or permanently. If the Court has jurisdiction of
[this child/these children], the Court will then decide at a later time what
to do about [this child/these children] and [his/her/their] family. There
are many options available to the Court. 

Not a Criminal Proceeding—M Civ JI 97.45
I instruct you that this is a child protection proceeding. It is not a criminal
case. Therefore, the issue before you is not that of guilt or innocence, but
whether one or more of the statutory grounds alleged in the petition have
been proven. You should not consider this proceeding to be in any way
involved with the criminal law so far as your deliberations are
concerned. 

Deliberations and Verdict—M Civ JI 97.46
(1) When you go to the jury room, you should first choose a foreperson.
[He/she] should see to it that your discussions are carried on in a
businesslike way and that everyone has a fair chance to be heard. 

(2) When at least five of you agree upon a verdict, it will be received as
the jury’s verdict. In the jury room you will discuss the case among
yourselves, but ultimately each of you will have to make up your own
mind. Any verdict must represent the individual, considered judgment
of at least five of you. 

(3) It is your duty as jurors to talk to each other and make every
reasonable effort to reach agreement. Express your opinions and the
reasons for them, but keep an open mind as you listen to your fellow
jurors. Rethink your opinions and do not hesitate to change your mind if
you decide you were wrong. Try your best to work out your differences. 

(4) However, although you should try to reach agreement, none of you
should give up your honest opinion about the case just because other
jurors disagree with you or just for the sake of reaching a verdict. In the
end, your vote must be your own, and you must vote honestly and in
good conscience. 

Communications with the Court—M Civ JI 97.47
(1) If you want to communicate with me while you are deliberating,
please have your foreperson write a note and deliver it to the bailiff. It is
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not proper for you to talk directly with the judge, lawyers, court officers,
or other people involved in the case. 

(2) As you discuss the case, you must not let anyone, even me, know how
your voting stands. Therefore, until you reach a verdict, do not reveal
this to anyone outside the jury room. 

Exhibits—M Civ JI 97.48
(Option 1) If you want to look at any or all of the exhibits that have been
admitted into evidence, just ask for them. 

(Option 2) You may take the exhibits which have been admitted into
evidence into the jury room with you. 

Verdict—M Civ JI 97.49 
There are only two possible verdicts in this case: 

(1) One or more of the statutory grounds alleged in the petition have
been proven. 

(2) None of the statutory grounds alleged in the petition have been
proven. 

These possible verdicts are set forth in the verdict form(s) which you will
receive. Only one of the possible verdicts may be returned by you [as to
each child]. When at least five of you have agreed upon one verdict [as to
each child], your foreperson should mark that verdict. 

Dismissal of Extra Juror—M Civ JI 97.50 
Ladies and gentlemen of the jury: You will recall that at the beginning of
the trial, I told you that while seven jurors were seated to hear this case,
only six would deliberate and decide the case. Seven jurors were selected
in the event one of you become ill or otherwise could not complete the
case. Fortunately, all of you remained healthy, so we must now excuse
one of you from further participation in this trial. If you are excused, you
may either leave or may remain in the courtroom to see what the verdict
will be. If you are excused, please don’t feel your time has been wasted.
You may have been needed and your participation was important to the
administration of justice. The [bailiff/clerk] will now draw the name of
one juror by lot. [Bailiff draws name]. Thank you [name of juror]. You
may step down. 
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Bailiff's Oath—M Civ JI 97.51
Do you solemnly swear that you will, to the best of your ability, keep the
persons sworn as jurors in this trial from separating from each other, that
you will not permit any communication to be made to them, or to any of
them, orally or otherwise, that you will not communicate with them, or
with any of them, orally or otherwise, except upon the order of this
Court, or to ask them if they have agreed upon a verdict, until they shall
be discharged, and that you will not, before they render their verdict,
communicate to any person the state of their deliberations or the verdict
they have agreed upon? 

Begin Deliberations—M Civ JI 97.52
Ladies and gentlemen of the jury: Throughout this trial I have told you
not to discuss the case among yourselves or with anyone else. Now is the
time for you to discuss it among yourselves. Please follow the bailiff to
the jury room to begin your deliberations. 

IV. VERDICT FORMS
[Multiple statutory grounds alleged]

We, the jury, find that:

[ ] One or more of the statutory grounds alleged in the petition
concerning (child’s name) have been proven. 

[ ] None of the statutory grounds alleged in the petition concerning
(child’s name) has been proven. 

[One statutory ground alleged]

We, the jury, find that: 

[ ] The statutory ground alleged in the petition concerning (child’s name)
has been proven. 

[ ] The statutory ground alleged in the petition concerning (child’s name)
has not been proven.
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In this chapter. . .

This chapter discusses the requirements for initial dispositions.
Following a plea or trial, a court may take jurisdiction over a child. At an
initial disposition hearing, the court will enter orders regarding the
child’s placement and the treatment and conduct of the respondents and
other adults. In many cases, a child will have been placed outside his or
her home following a preliminary hearing. See Chapter 8. In such cases,
the court may continue the child’s placement. The agency supervising a
child’s placement must create or update a services plan, which contains
requirements for respondents and the agency to ensure a safe return of
the child to parental custody. This chapter discusses procedural
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requirements for initial dispositional hearings, dispositional options, and
Case Service Plans. Section 13.15 sets forth required procedures when
additional allegations of child abuse or neglect are made during the
dispositional phase of proceedings.

A petitioner may request termination of parental rights at an initial
disposition hearing. See Sections 18.1(A) and 18.9.

13.1 The Dispositional Phase of Child Protective 
Proceedings

The adjudicative phase of child protective proceedings ends following a
court’s acceptance of a plea by a respondent or, following a trial, a
finding that the child is or is not within the jurisdiction of the court. In re
Miller, 178 Mich App 684, 686 (1989), and In re Mathers, 371 Mich 516,
532–33 (1963).1

In child protective proceedings, the dispositional phase encompasses
initial dispositional hearings, dispositional review hearings, permanency
planning hearings, and hearings on termination of parental rights. See
MCR 3.973–3.977.2

No right to jury trial exists during the dispositional phase of proceedings,
even where a supplemental petition is subsequently filed containing new
allegations of abuse or neglect. MCR 3.911(A), Miller, supra, In re Hubel,
148 Mich App 696, 699 (1986), and In re Oakes, 53 Mich App 629, 632
(1974).

13.2 Purpose of Initial Dispositional Hearings

MCR 3.973(A) states as follows:

“(A) Purpose. A dispositional hearing is conducted to
determine what measures  the court will take with respect to
a child properly within its jurisdiction and, when applicable,
against any adult, once the court has determined following
trial, plea of admission, or plea of no contest that one or more
of the statutory grounds alleged in the petition are true.”

If the court finds that the child concerning whom a petition has been filed
is not within the court’s jurisdiction, the court must enter an order
dismissing the petition. MCL 712A.18(1).

1 See Chapters 10 (pleas) and 12 (trials).
2 See Chapters 16 (dispositional review hearings and progress reviews), 17 (permanency planning
hearings), and 18 (hearings on termination of parental rights).
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If the child has been found to be within the jurisdiction of the court, the
court may order one or more of the dispositional alternatives contained
in MCL 712A.18(1) that are appropriate for the child’s welfare and society
in view of the facts proven and ascertained. MCR 3.973(F)(1) and MCL
712A.18(1).3

If placement was ordered following the preliminary hearing, services
may have already been provided to the parent and child.4 The agency
charged with the care and supervision of the child must submit an Initial
Service Plan setting goals for the parent and child. However,
participation in this initial plan is voluntary. See MCR 3.965(E)(2) and
MCL 712A.13a(8)(b) and (c). If the child is found to be within the court’s
jurisdiction, the court may order participation in the Case Service Plan,
and substantial failure to comply with the plan may result in termination
of parental rights. See MCR 3.973(F)(2), MCR 3.976(E)(2), and MCL
712A.19a(3).

In In re AMAC, 269 Mich App 533 (2006), the Court of Appeals reversed
the trial court’s order terminating respondent’s parental rights, finding
the trial court’s failure to afford respondent a dispositional hearing
constituted error. Following the child’s birth, the Department of Human
Services filed a petition seeking termination of respondent’s parental
rights based on prior voluntary terminations of her parental rights and
other grounds. At the conclusion of the adjudicative hearing, the trial
court issued a written opinion and order terminating respondent’s
parental rights without conducting a dispositional hearing.   The Court of
Appeals emphasized that “[t]he dispositional phase is particularly
important when permanent termination of parental rights is sought and
the respondent entered a plea of admission or a plea of no contest, or
when one of the statutory grounds for termination is clearly and
convincingly established during the adjudicative phase, because it
provides the respondent with an opportunity to persuade the court that,
although a statutory ground for termination is met, termination is not in
the best interests of the child.” Id. at 538–39. The failure to afford
respondent a dispositional hearing precluded her opportunity to present
evidence that may have been either inadmissible or irrelevant in the
adjudicative phase of the proceedings to convince the trial court that
termination is clearly not in the child’s best interests, a right afforded by
MCL 712A.19b(5). The Court of Appeals further noted the failure of the
trial court to address the child’s best interests in its opinion, as required
by MCL 712A.19b(1). Consequently, respondent’s rights pursuant to
MCL 712A.19b(5), MCR 3.973, and MCR 3.977(E) were wrongfully
denied, and the Court of Appeals vacated the order terminating

3 See Section 13.9, below, for a list of these dispositional alternatives.
4 See Chapter 8 (placement) and Section 13.7, below (Case Service Plans).
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respondent’s parental rights and remanded the case to the trial court for a
dispositional hearing. AMAC, supra at 540.

13.3 Time Requirements

“The interval, if any, between the trial [or plea hearing] and the
dispositional hearing is within the discretion of the court. When the child
is in placement, the interval may not be more than 28 days, except for
good cause.” MCR 3.973(C).5

13.4 Parties Who May Be Present at Initial Dispositional 
Hearings

“The child may be excused from the dispositional hearing as the interests
of the child require.” MCR 3.973(D)(1). MCL 712A.12 states that “. . . the
court in its discretion may excuse but not restrict children from attending
the hearing.”

“The respondent has the right to be present or may appear through an
attorney.” MCR 3.973(D)(2). “The court may proceed in the absence of
parties provided that proper notice has been given.” MCR 3.973(D)(3).

13.5 Rules of Evidence and Reports at Initial Dispositional 
Hearings

MCR 3.973(E) sets forth the rules of evidence applicable to an initial
disposition hearing and requirements for examination of reports. That
rule states as follows:

“(E) Evidence; Reports

“(1) The Michigan Rules of Evidence do not apply at the
initial dispositional hearing, other than those with
respect to privileges. However, as provided by MCL
722.631, no assertion of an evidentiary privilege, other
than the privilege between attorney and client,6 shall
prevent the receipt and use, at the dispositional phase,
of materials prepared pursuant to a court-ordered
examination, interview, or course of treatment.

“(2) All relevant and material evidence, including oral
and written reports, may be received and may be relied

5 See Sections 10.7 and 12.2 for discussion of combined adjudicative and disposition hearings.
6 MCL 722.631 also preserves the priest-penitent privilege under certain circumstances. See Section 11.3.
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on to the extent of its probative value. The court shall
consider the case service plan and any written or oral
information concerning the child from the child’s
parent, guardian, legal custodian, foster parent, child
caring institution, or relative with whom the child is
placed. If the agency responsible for the care and
supervision of the child recommends not placing the
child with the parent, guardian, or legal custodian, the
agency shall report in writing what efforts were made to
prevent removal, or to rectify conditions that caused
removal, of the child from the home.

“(3) The parties shall be given an opportunity to
examine and controvert written reports so received and
may be allowed to cross-examine individuals making
the reports when those individuals are reasonably
available.

“(4) Written reports, other than those portions made
confidential by law, case service plans, and court orders,
including all updates and revisions, shall be available to
the foster parent, child caring institution, or relative
with whom the child is placed. The foster parent, child
caring institution, or relative with whom the child is
placed shall not have the right to cross-examine
individuals making such reports or the right to
controvert such reports beyond the making of a written
or oral statement concerning the child as provided in
subrule (E)(2).

“(5) The court, upon receipt of a local foster care review
board’s report, shall include the report in the court’s
confidential social file. The court shall ensure that all
parties have had the opportunity to review the report
and file objections before a dispositional order,
dispositional review order, or permanency planning
order is entered. The court may at its discretion include
recommendations from the report in its orders.”

MCL 712A.18f(4) specifies that the court must consider information
regarding “the appropriateness of parenting time . . . .”

Note: It may avoid delay to require the petitioner to list
evidence that will be tendered by written report, and to
provide that list to the attorneys for the respondent and
child. If either attorney wants to cross-examine the author of
a report, that attorney may subpoena him or her.
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13.6 Required Case Review and Testimony by Child’s 
Physician

To ensure that the Case Service Plan addresses the child’s medical needs
in relation to abuse and neglect, the Department of Human Services
(DHS) is required to review the case with the child’s attending or primary
care physician if a physician has diagnosed the child’s abuse or neglect as
involving one or more of the following:

 failure to thrive;

 Munchausen Syndrome by Proxy;

 Shaken Baby Syndrome;

 a bone fracture that is diagnosed as being the result of abuse or
neglect; or

 drug exposure.

MCL 712A.18f(6)(a)–(e).

Definition of “failure to thrive.”

“Failure to thrive is the condition in the child when he has
failed to gain weight as expected for normal growth. This
may mean either that (a) the child has actually lost weight, or
(b) the child’s rate of gaining weight is inadequate. Failure to
thrive may be the result of a disease, or the result of
inadequate nutrition in an otherwise healthy child. When it is
the result of inadequate nutrition, it is called Non-Organic
Failure to Thrive.

* * *

“[However], [i]t is very important to realize that non-organic
failure to thrive is not only a nutritional problem. It cannot be
‘fixed’ by instruction alone. It is a pervasive problem of the
mother being unable to perceive her baby’s needs. She rejects
her baby and may often be frankly hostile.”

Cantwell & Rosenberg, Child Neglect (Reno: University of Nevada,
National Council of Juvenile and Family Court Judges, 1990), p 58.

Definition of “Munchausen Syndrome by Proxy.”

“Munchausen Syndrome by Proxy (MSBP) is a rare but
serious form of child abuse/neglect wherein the parent,
overwhelmingly the mother, falsifies illness in the child and
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then repeatedly presents the child for medical care,
disclaiming any knowledge as to the cause of the child’s
illness. For example, the mother may surreptitiously
administer massive doses of laxative to the child, and then
claim to the doctor that the child is always ill with
uncontrollable diarrhoea.”

Cantwell & Rosenberg, Child Neglect (Reno: University of Nevada,
National Council of Juvenile and Family Court Judges, 1990), pp 67–68.

Definition of “Shaken Baby Syndrome.”

“The term ‘shaken baby syndrome’ (SBS) was developed to
explain those instances in which severe intracranial trauma
occurred in the absence of signs of external head trauma. SBS
is the severe intentional application of violent force (shaking)
in one or more episodes, resulting in intracranial injuries to
the child. Physical abuse of children by shaking usually is not
an isolated event. Many shaken infants show evidence of
previous trauma. Frequently, the shaking has been preceded
by other types of abuse.”

Alexander & Kleinman, Diagnostic Imaging of Child Abuse: Portable Guides
to Investigating Child Abuse (Washington, DC: U.S. Department of Justice,
1997), p 6.

Physician testimony. If a child is placed outside of his or her home and
the DHS is required to review the child’s case with a physician, the court
must allow the child’s attending or primary care physician to testify
regarding the Case Service Plan at a judicial proceeding to determine if
the child is to be returned home, which includes an initial dispositional
hearing. The court must notify each physician of the time and place of the
hearing. MCL 712A.18f(7). 

13.7 Case Service Plans

“‘Case service plan’ means the plan developed by an agency and
prepared under section 18f of this chapter that includes services to be
provided by and responsibilities and obligations of the agency and
activities, responsibilities, and obligations of the parent. The case service
plan may be referred to using different names than case service plan
including, but not limited to, a parent/agency agreement or a parent/
agency treatment plan and service agreement.” MCL 712A.13a(1)(d).7
The “agency” may be the DHS or another agency supervising the child’s

7 See DHS Services Manual, CFF 722-8c, for a detailed description of a “Parent-Agency Treatment Plan and
Service Agreement.”
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placement. “‘Agency’ means a public or private organization, institution,
or facility that is performing the functions under part D of title IV of the
social security act, 42 USC 651 to 655, 656 to 657, 658a to 660, and 663 to
669b, or that is responsible under court order or contractual arrangement
for a juvenile’s care and supervision.” MCL 712A.13a(1)(a). In In re Trejo,
462 Mich 341, 346 n 3 (2000), the Michigan Supreme Court explained the
role of the “parent-agency agreement” as follows:

“Parent-agency agreements are voluntary agreements
between the caseworker and the parent that obligate each to
steps specifically tailored to the family’s needs. However, as
in this case, the requirements of parent-agency agreements
often become part of the court order that implements the case
service plan. MCR 5.973(A)(5)(b). Case service plans provide
guidance to the agency, parent, and court in assessing a
parent’s progress toward reunification. They typically outline
the services that will be provided and the expectations of the
parents regarding services and visitations. MCL 712A.19;
MSA 27.3178(598.19). Failure to substantially comply with a
court-ordered case service plan ‘is evidence that return of the
child to the parent may cause a substantial risk of harm to the
child’s life, physical health, or mental well being.’ MCR
5.973(C)(4)(b).” (Emphasis added.)

The agency must prepare a Case Service Plan and make it available to the
court and all parties. MCL 712A.18f(2). Before the court enters an order of
disposition, it must consider the Case Service Plan. MCL 712A.18f(4) and
MCR 3.973(F)(2).

The Case Service Plan must provide for placing the child in the most
family-like setting available and in as close proximity to the child’s
parents’ home as is consistent with the child’s best interests and special
needs. MCL 712A.18f(3) and MCL 712A.1(3) (if removed from home,
child should receive care as nearly as possible equivalent to the care that
should have been given).

The Case Service Plan must include, but not be limited to,8 the following:

“(a) The type of home or institution in which the child is to be
placed and the reasons for the selected placement. 

“(b) Efforts to be made by the child’s parent to enable the
child to return to his or her home. 

8 See DHS Services Manual, CFF 721, 722-6, 722-8, and 722-9, for additional information on Case Service
Plans.
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“(c) Efforts to be made by the agency to return the child to his
or her home. 

“(d) Schedule of services to be provided to the parent, child,
and if the child is to be placed in foster care, the foster parent,
to facilitate the child’s return to his or her home or to facilitate
the child’s permanent placement. 

“(e) Except as otherwise provided in this subdivision, unless
parenting time, even if supervised, would be harmful to the
child as determined by the court under section 13a of this
chapter or otherwise, a schedule for regular and frequent
parenting time between the child and his or her parent,
which shall not be less than once every 7 days.” MCL
712A.18f(3)(a)–(e).9

Note: The Case Service Plan should specifically address
the conditions leading to the child’s removal from his or
her home, the child’s safety, and parenting time. It
should not be “formulaic” but should give the parent
specific direction on how to improve the condition
leading to the child’s removal.

Because a putative father is not considered a “parent” under MCR
3.903(A), he is not entitled to an agency’s services until he perfects
paternity. In re LE, 278 Mich App 1, 18 (2008). However, an agency is not
required to provide services to a putative father who perfected paternity
17 months after he was first ordered to do so. Id. at 19. 

13.8 Required “Reasonable Efforts” Determination

MCL 712A.18f(1) states as follows:

“(1) If, in a proceeding under section 2(b) of this chapter, an
agency advises the court against placing a child in the
custody of the child’s parent, guardian, or custodian, the
agency shall report in writing to the court what efforts were
made to prevent the child’s removal from his or her home or
the efforts made to rectify the conditions that caused the
child’s removal from his or her home. The report shall
include all of the following: 

(a) If services were provided to the child and his or her
parent, guardian, or custodian, the services, including
in-home services, that were provided. 

9 See Section 8.7 for further discussion of parenting time or visitation.
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(b) If services were not provided to the child and his or
her parent, guardian, or custodian, the reasons why
services were not provided. 

(c) Likely harm to the child if the child were to be
separated from his or her parent, guardian, or
custodian. 

(d) Likely harm to the child if the child were to be
returned to his or her parent, guardian, or custodian.” 

MCR 3.973(F)(3) states:

“(3) The court, on consideration of the written report
prepared by the agency responsible for the care and
supervision of the child pursuant to MCL 712A.18f(1), shall,
when appropriate, include a statement in the order of
disposition as to whether reasonable efforts were made:

(a) to prevent the child’s removal from home, or

(b) to rectify the conditions that caused the child to be
removed from the child’s home.”

See also MCL 712A.18f(4), which contains a substantially similar
requirement.

Requirements to establish federal Title IV-E funding. Federal law and
regulations require courts to make “reasonable efforts” determinations in
order to establish partial federal funding of a child’s foster care
placement. See Sections 8.10 and 14.1.

The Americans with Disabilities Act, 42 USC 12101 et seq. (ADA), and
child protective proceedings. In In re Terry, 240 Mich App 14, 23–28
(2000), the Court of Appeals addressed the application of the ADA to
child protective proceedings. Terry set forth the pertinent provisions of
the ADA and related federal regulations:

“‘Subject to the provisions of this subchapter, no qualified
individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the
benefits of services, programs, or activities of a public entity,
or be subjected to discrimination by any such entity.’ [42 USC
12132.] 

“‘A ‘qualified individual with a disability’ means an
individual with a disability who, with or without reasonable
modifications to rules, policies, or practices, the removal of
architectural, communication, or transportation barriers, or
the provision of auxiliary aids and services, meets the
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essential eligibility requirements for the receipt of services or
the participation in programs or activities provided by a
public entity.’ [42 USC 12131(2).] 

“Pursuant to 28 CFR 35.104, mental retardation is a
‘disability’ within the meaning of the ADA.” Terry, supra at
24.

The Court of Appeals first held that because termination of parental
rights proceedings do not constitute “services, programs, or activities”
within the meaning of 42 USC 12132, a parent may not raise a violation of
the ADA as a defense to termination of parental rights proceedings.
Terry, supra at 25. However, DHS, as a public agency, must make
reasonable accommodations for disabled individuals when providing
family reunification services and programs. Id. The Court of Appeals saw
no conflict between the ADA and the Juvenile Code. MCL 712A.18f(4)
requires that a court determine whether reasonable efforts have been
made to rectify the conditions that led to a child’s removal from his or her
home, and this is consistent with ADA’s requirement that a person’s
disabilities be reasonably accommodated. “In other words, if the DHS
fails to take into account the parents’ limitations or disabilities and make
any reasonable accommodations, then it cannot be found that reasonable
efforts were made to reunite the family.” Terry, supra at 26.

The Court of Appeals also established time requirements for raising a
violation of the ADA:

“Any claim that the FIA is violating the ADA must be raised
in a timely manner, however, so that any reasonable
accommodations can be made. Accordingly, if a parent
believes that the FIA is unreasonably refusing to
accommodate a disability, the parent should claim a
violation of her rights under the ADA, either when a service
plan is adopted or soon afterward. The court may then
address the parent’s claim under the ADA. Where a disabled
person fails to make a timely claim that the services provided
are inadequate to her particular needs, she may not argue
that petitioner failed to comply with the ADA at a
dispositional hearing regarding whether to terminate her
parental rights. In such a case, her sole remedy is to
commence a separate action for discrimination under the
ADA. At the dispositional hearing, the family court’s task is
to determine, as a question of fact, whether petitioner made
reasonable efforts to reunite the family, without reference to
the ADA.” Id.
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13.9 Dispositional Options Available to Court

MCR 3.973(F)(1) requires a court to “enter an order of disposition as
provided in the Juvenile Code and these rules.” MCL 712A.18(1) of the
Juvenile Code states that “if the court finds that a juvenile is within this
chapter, the court may enter any of the following orders of disposition
that are appropriate for the welfare of the juvenile and society in view of
the facts proven and ascertained . . . .”

The court’s dispositional options are discussed in the following
subsections.

A. Warning to Child’s Parents and Dismissal of Petition

The court may warn a child’s parents, guardian, or custodian and
dismiss the petition. MCL 712A.18(1)(a).

B. In-Home Placement With Supervision

The court may “[p]lace the juvenile . . . under supervision in the
juvenile’s own home or in the home of an adult who is related to the
juvenile. As used in MCL 712A.18(1)(b), “related” means:

“an individual who is at least 18 years of age and related
to the child by blood, marriage, or adoption, as
grandparent, great-grandparent, great-great-
grandparent, aunt or uncle, great-aunt or great-uncle,
great-great-aunt or great-great-uncle, sibling,
stepsibling, nephew or niece, first cousin or first cousin
once removed, and the spouse of any of the above, even
after the marriage has ended by death or divorce. A
child may be placed with the parent of a man whom the
court has found probable cause to believe is the putative
father if there is no man with legally established rights
to the child. This placement of the child with the parent
of a man whom the court has found probable cause to
believe is the putative father is for the purposes of
placement only and is not to be construed as a finding of
paternity or to confer legal standing.”  MCL
712A.18(1)(b).

MCL 712A.18(1)(b) also requires the court to order terms and
conditions of supervision, including rules governing the conduct of
parents, guardians, or custodians. “The court shall order the terms
and conditions of . . . supervision, including reasonable rules for the
conduct of the parents, guardian, or custodian, if any, as the court
deems necessary for the physical, mental, or moral well-being and
behavior of the juvenile.” Id.10
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In In re Brown, 171 Mich App 674 (1988), the Court of Appeals
affirmed the trial court’s placement of the children with their father,
where custody had previously been awarded to the respondent-
mother in divorce proceedings, but where the respondent-mother
pled no contest  in the child protective proceeding to physically
abusing one of the children.

C. Placement in Foster Care

The court may place a child in a suitable foster care home not subject
to the court’s supervision. MCL 712A.18(1)(c).

“‘Foster care’ means 24-hour a day substitute care for children
placed away from their parents, guardians, or legal custodians, and
for whom the court has given the Family Independence Agency
placement and care responsibility, including, but not limited to,

“(a) care provided to a child in a foster family home,
foster family group home, or child caring institution
licensed or approved under MCL 722.111 et seq., or

“(b) care provided to a child in a relative’s home
pursuant to an order of the court.” MCR 3.903(C)(4).

MCL 712A.13a(1)(e) contains a substantially similar definition of
“foster care.”

In Mayberry v Pryor, 422 Mich 579, 586–87 (1985), the Michigan
Supreme Court described the purpose of foster care placements:

“Finally, the goal of foster care is not to create a new
‘family’ unit or encourage permanent emotional ties
between the child and foster parents. Foster care is
designed to provide a stable, nurturing,
noninstitutionalized environment for the child while
the natural parent or caretaker attempts to remedy the
problems which precipitated the child’s removal or, if
parental rights have been terminated, until suitable
adoptive parents are found.” (Citations omitted.)

However, two types of foster care placements may be permanent. A
child may be a party to a “permanent foster family agreement,” or
be placed with a relative in a placement intended to be permanent.
These types of placements alter the schedule of required review
hearings. See MCL 712A.19(4).11

10 See Section 8.2 for a discussion of required procedures before placing a child in a relative’s home.
11 See Section 16.1 for these time requirements. See also Section 8.2 for required procedures before
placing a child in a relative’s home.
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A “permanent foster family agreement” is an agreement for a child
14 years old or older to remain with a particular foster family until
the child is 18 years old under standards and requirements
established by the DHS. MCL 712A.13a(1)(i). The agreement must
be among all of the following:

 the child;

 if the child is a temporary ward, the child’s family;

 the foster family; and

 the child placing agency responsible for the child’s care in
foster care.

MCL 712A.13a(1)(i)(i)–(iv). For the requirements for Permanent
Foster Family Agreements, see DHS Services Manual, CFF 722-7.

D. Appointment of Guardian for Child

In response to a petition filed with the court by a person interested
in a child’s welfare, the court may appoint a guardian under MCL
700.5204. MCL 712A.18(1)(h).12 Note, however, that this provision
does not allow the court to appoint a guardian unless a petition is
filed by the prospective guardian. If the court appoints a guardian
in response to a petition filed by a person interested in the child’s
welfare, it may enter an order dismissing the petition under this
chapter. Id.

E. Placement in or Commitment to a Private Institution or 
Agency

MCL 712A.18(1)(d) states as follows:

“(d) Except as otherwise provided in this subdivision,
place the juvenile in or commit the juvenile to a private
institution or agency approved or licensed by the
department of consumer and industry services for the
care of juveniles of similar age, sex, and characteristics.
If the juvenile is not a ward of the court, the court shall
commit the juvenile to the family independence agency
or, if the county is a county juvenile agency, to that
county juvenile agency for placement in or commitment
to such an institution or agency as the family
independence agency or county juvenile agency

12 See Section 4.12 for a brief discussion of guardianships.
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determines is most appropriate, subject to any initial
level of placement the court designates.”

The court must transmit with the order of disposition a summary of
its information concerning the child. MCL 712A.24.

The religious affiliation of the child must be protected by placement
in or commitment to a private child-placing or child-caring agency
or institution, if available. MCL 712A.18(1)(e).

Special requirements when a child is placed outside of Michigan.
MCL 712A.18a sets forth special requirements for placing a child in
or committing a child to a private institution or agency outside of
Michigan. That statute states:

“If desirable or necessary, the court may place a ward of
the court in or commit a ward of the court to a private
institution or agency incorporated under the laws of
another state and approved or licensed by that state’s
department of social welfare, or the equivalent
approving or licensing agency, for the care of children
of similar age, sex, and characteristics.”

F. Commitment to a Public Institution or Agency

MCL 712A.18(1)(e) states in part:

“Except as otherwise provided in this subdivision, [a
court may] commit the juvenile to a public institution,
county facility, institution operated as an agency of the
court or county, or agency authorized by law to receive
juveniles of similar age, sex, and characteristics. If the
juvenile is not a ward of the court, the court shall
commit the juvenile to the family independence agency
or, if the county is a county juvenile agency, to that
county juvenile agency for placement in or commitment
to such an institution or facility as the family
independence agency or county juvenile agency
determines is most appropriate, subject to any initial
level of placement the court designates. . . . In a
placement under subdivision (d) or a commitment
under this subdivision, except to a state institution or a
county juvenile agency institution, the juvenile’s
religious affiliation shall be protected by placement or
commitment to a private child-placing or child-caring
agency or institution, if available. . . .”

Children may be committed to a county DHS office “for placement
and care” under MCL 400.55(h). See SCAO Form JC 17. MCL
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400.55(h) requires a county office of the DHS to provide supervision
of or foster care services to children under the Family Division’s
jurisdiction when ordered by the court.

The court must transmit with the order of disposition a summary of
its information concerning the child. MCL 712A.24.

G. Orders for Health Care

The court may provide the juvenile with medical, dental, surgical,
or other health care, in a local hospital if available, or elsewhere,
maintaining as much as possible a local physician-patient
relationship, and with clothing and other incidental items as the
court considers necessary. MCL 712A.18(1)(f).

A provision of the Child Care Organizations Act, MCL 722.124a,
limits the authority of persons other than parents to consent to non-
emergency medical treatment. MCL 722.124a applies when a child
is “placed in out-of-home care.”13 MCL 712A.18(1)(f), on the other
hand, allows a court to order medical treatment as “the court
considers necessary.” Moreover, when the court has taken
jurisdiction over a child, parental rights are effectively suspended,
with the court acting in the place of a parent.

H. Orders to Parents to Refrain From Conduct Harmful to 
Child

The court may order the parents, guardian, custodian, or any other
person to refrain from continuing conduct that the court determines
has caused or tended to cause the juvenile to come within or to
remain under the court’s jurisdiction, or that obstructs placement or
commitment of the juvenile pursuant to a dispositional order. MCL
712A.18(1)(g). See also MCL 712A.6 (Family Division has
jurisdiction over adults and may make such orders affecting adults
as the court finds necessary for the physical, mental, or moral well-
being of children under its jurisdiction).14

In In re Macomber, 436 Mich 386, 393, 398 (1990), the Michigan
Supreme Court found that the trial court’s authority to make
dispositional orders extends beyond remedies listed in MCL
712A.18. The Court stated the following:

“Thus, we hold that the Legislature has conferred very
broad authority to the probate court. There are no limits

13 See Section 8.4 for further discussion of this statute.
14 See Section 4.17.
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to the ‘conduct’ [under MCL 712A.18(1)(g)] which the
court might find harmful to a child. The Legislature
intended that the court be free to define ‘conduct’ as it
chooses. Moreover, in light of the directive that these
provisions are to be ‘liberally construed’ [under MCL
712A.1(3)] in favor of allowing a child to remain in the
home, we find these sections supportive of the court’s
order prohibiting the father from living with his
daughter.” Macomber, supra, at 393.

Notice and hearing requirements. “An order directed to a parent or
a person other than the juvenile is not effective and binding on the
parent or other person unless opportunity for hearing is given by
issuance of summons or notice as provided in sections 12 and 13 of
[the Juvenile Code] and until a copy of the order, bearing the seal of
the court, is served on the parent or other person as provided in
section 13 of [the Juvenile Code].” MCL 712A.18(4).15

I. Orders to Pay Child Support

The court may order one or both of the child’s parents to pay child
support. MCR 3.973(F)(5). To order child support under MCR
3.973(F), the court must use the Michigan Child Support Formula,
MCL 552.605, and the Uniform Support Order, MCR 3.211(D). MCR
3.973(F).

13.10 Orders to Comply With Case Service Plans

The court may order compliance with all or any part of the Case Service
Plan, and the court may enter such orders as it considers necessary in the
interest of the child. MCL 712A.18f(4) and MCR 3.973(F)(2).

Court-ordered compliance with Case Service Plan by “nonparent
adult.” The court may issue an order that affects a “nonparent adult” and
that does one or more of the following:

 requires the “nonparent adult” to participate in the
development of a Case Service Plan;

 requires the “nonparent adult” to comply with a Case Service
Plan; and/or

 permanently restrains the “nonparent adult” from coming into
contact with or within close proximity to the child.

15 See Chapter 5 for discussion of notice and service requirements.
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MCL 712A.6b(1)(a), (b), and (d).

A “nonparent adult” is a person 18 years old or older who, regardless of
the person’s domicile, meets all of the following criteria in relation to a
child over whom the court takes jurisdiction under MCL 712A.2(b):

 the person has substantial and regular contact with the child;

 the person has a close personal relationship with the child’s
parent or with a “person responsible for the child’s health or
welfare”;16 and

 the person is not the child’s parent or a person otherwise
related to the child by blood or affinity to the third degree.

MCL 712A.13a(1)(h)(i)–(iii).

13.11 Provision of Records to Child’s Foster Care Provider

MCR 3.973(F)(4) states:

“(4) Medical Information.  Unless the court has previously
ordered the release of medical information,17 the order
placing the child in foster care must include the following:

(a) an order that the child’s parent, guardian, or legal
custodian provide the supervising agency with the
name and address of each of the child’s medical
providers, and

(b) an order that each of the child’s medical providers
release the child’s medical records.”

Within 10 days after receipt of a written request, the agency must provide
the foster care provider with copies of all initial, updated, and revised
Case Service Plans and court orders relating to the child, and all of the
child’s medical, mental health, and education reports, including reports
compiled before the child was placed. MCL 712A.18f(5) and MCL
712A.13a(13).

Moreover, the court must include in its initial placement order:

16 See Section 2.1(C) for the definition of “person responsible for the child’s health or welfare.”
17 These requirements may have been complied with prior to the initial dispositional hearing if the child
was placed in foster care following the preliminary hearing. See Section 8.3.
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 an order that the child’s parent, guardian, or custodian provide
the supervising agency with the name and address of each of
the child’s medical providers, and

 an order that each of the child’s medical providers release the
child’s medical records. The order may specify providers by
profession or type of institution.

MCL 712A.13a(14)(a)–(b).

13.12 Scheduling Review Hearings

MCR 3.973(G) states as follows:

“(G) Subsequent Review.  When the court does not terminate
jurisdiction upon entering its dispositional order, it must:

(1) follow the review procedures in MCR 3.975 for a
child in placement, or

(2) review the progress of a child at home pursuant to
the procedures of MCR 3.974(A).”18

Accelerated review hearings. At the initial dispositional hearing, the
court must decide whether it will conduct the next review hearing before
it is required under MCL 712A.19(2)–(4). MCL 712A.19(9) and MCR
3.975(D).19

Two-way interactive video technology. MCR 3.904(B)(2) allows for the
use of two-way interactive video technology to conduct review hearings
in child protective proceedings. Use of two-way interactive video
technology must comply with any standards established by the State
Court Administrative Office, and any proceedings conducted using the
technology must be recorded verbatim. MCR 3.904(C).

13.13 Revising Case Service Plans

If the child continues in placement outside of his or her home, the Case
Service Plan must be updated and revised at 90-day intervals. MCL
712A.18f(5).

When revising and updating the Case Service Plan, the DHS must
consult with the foster parent and attach a summary of the information
received from the foster parent to the revised Case Service Plan. Updated

18 See Chapter 16.
19 See Section 16.1.
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and revised Case Service Plans must be available to the court and all
parties. MCL 712A.18f(5). See also DHS Services Manual, CFF 722-9.

13.14 Supplemental Orders of Disposition

If a child remains under the jurisdiction of the court, a cause may be
terminated or an order of disposition may be amended or supplemented
in accordance with MCL 712A.1820 at any time the court considers
necessary and proper. Such an amended or supplemented order is a
“supplemental order of disposition.” MCL 712A.19(1). See SCAO Form
JC 19.

13.15 Additional Allegations of Abuse or Neglect

“If the agency becomes aware of additional abuse or neglect of a child
who is under the jurisdiction of the court and if that abuse or neglect is
substantiated as provided in the child protection law         . . . , the agency
shall file a supplemental petition with the court.” MCL 712A.19(1).

MCR 3.973(H) sets forth the required procedures when additional
allegations of abuse or neglect are made. That rule states:

“(H) Allegations of Additional Abuse or Neglect.

“(1) Proceedings on a supplemental petition seeking
termination of parental rights on the basis of allegations
of additional abuse or neglect, as defined in MCL
722.622(f) and (j), of a child who is under the jurisdiction
of the court are governed by MCR 3.977.21

“(2) Where there is no request for termination of
parental rights, proceedings regarding allegations of
additional abuse or neglect, as defined in MCL
722.622(f) and (j), of a child who is under the jurisdiction
of the court, including those made under MCL
712A.19(1), are  governed by MCR 3.974 for a child who
is at home or MCR 3.975 for a child who is in foster
care.”22 

Thus, proceedings regarding additional abuse or neglect are
dispositional in nature. The Court of Appeals has stated:

20 See Section 13.9, above (court’s dispositional options).
21 See Section 18.10.
22 See Chapter 16.
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“Once a case enters the dispositional phase, any
subsequently filed petition which alleges new instances of
abuse or neglect of the minor children does not create an
entirely new case which requires the probate court to
redetermine jurisdiction and thus afford the respondent the
right to a jury trial. The new charges fall within the
continuation of the original proceeding. The hearing on such
a petition is dispositional in nature, and no right to a jury
trial exists.” In re Miller, 178 Mich App 684, 686 (1989).
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In this chapter. . .

This chapter contains an overview of sources used to pay the costs
associated with child protective proceedings. The chapter begins with a
brief discussion of governmental sources used to pay the costs of care
and service provided to a child and family. Federal reimbursement of
foster care costs under Title IV-E of the Social Security Act and related
regulations is discussed in some detail. The chapter also discusses
parental reimbursement of the costs of care and attorney and lawyer-
guardian ad litem fees. 
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14.1 Federal, State, and County Sources of Funding

This section provides an overview of federal, state, and county sources of
funding for the costs associated with child protective proceedings.

 If a child and placement are eligible for federal foster care
maintenance payments under Title IV-E of the Social Security
Act, 42 USC 670 et seq., the state and federal governments may
share the costs of care and service. The state and federal
governments each pay 50% of the costs if an eligible child is
placed in a licensed foster home or eligible private child care
institution.

If a child or placement is ineligible for Title IV-E funding, other sources
may be used:

 In-home care costs may be paid out of a county’s Child Care
Fund (CCF), with reimbursement by the Department of
Human Services (DHS) of 50% of eligible expenditures. MCL
400.117a(1)(c). The state may pay 100% of eligible expenditures
for children supervised by DHS for services to prevent the
need for out-of-home placement. Such programs are termed
“Child Safety and Permanency Plan” and “Families First.”

 Shelter care, foster care, and diagnostic evaluation and
treatment costs may be paid out of a county’s CCF, with
reimbursement by the DHS of 50% of eligible expenditures.
MCL 400.117a(1)(c).

 If a child is placed with a private agency or institution under
MCL 712A.18(1)(d), the costs of care and service may be paid
from the county’s CCF. Wayne Co v Michigan, 202 Mich App
530, 535–36 (1993).

 If a child is referred to the DHS for placement and supervision
under MCL 400.55(h), the costs of care and service may be paid
out of the county’s CCF, with reimbursement by the DHS of
50% of eligible expenditures. MCL 400.117a(1)(c).

 If following termination of parental rights a child is committed
to the Michigan Children’s Institute under MCL 712A.18(1)(e),
MCL 400.115b, and MCL 400.201 et seq., the county must
reimburse the DHS for 50% of the costs of care and service.
MCL 400.207(1) and MCL 803.305(1).

 If a guardian has been appointed for an eligible child pursuant
to MCL 712A.19a(7)(c) or MCL 712A.19c(2), and the child is
placed in the guardian’s home, the DHS may pay subsidized
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guardianship assistance to eligible guardians according to the
provisions in MCL 722.871 et seq.1

Federal foster care maintenance payments under Title IV-E. This source
of funds may be used for court or public wards who meet eligibility
requirements and are in eligible placements. Title IV-E of the Social
Security Act, 42 USC 670 et seq., and related regulations set forth
requirements for distributing federal funds to states’ child protection and
foster care systems. A DHS caseworker typically determines a child’s
eligibility for “foster care maintenance payments” under Title IV-E
within a month after the child has been placed outside of his or her home.
See DHS Services Manual, CFF 902-2. “Foster care maintenance
payments” are defined in 45 CFR 1355.20 as:

“Foster care maintenance payments are payments made on
behalf of a child eligible for title IV-E foster care to cover the
cost of (and the cost of providing) food, clothing, shelter,
daily supervision, school supplies, a child’s personal
incidentals, liability insurance with respect to a child, and
reasonable travel for a child’s visitation with family, or other
caretakers. Local travel associated with providing the items
listed above is also an allowable expense. In the case of child
care institutions, such term must include the reasonable costs
of administration and operation of such institutions as are
necessarily required to provide the items described in the
preceding sentences. ‘Daily supervision’ for which foster care
maintenance payments may be made includes: 

(1) Foster family care -- licensed child care, when work
responsibilities preclude foster parents from being at
home when the child for whom they have care and
responsibility in foster care is not in school, licensed
child care when the foster parent is required to
participate, without the child, in activities associated
with parenting a child in foster care that are beyond the
scope of ordinary parental duties, such as attendance at
administrative or judicial reviews, case conferences, or
foster parent training. Payments to cover these costs
may be: included in the basic foster care maintenance
payment; a separate payment to the foster parent, or a
separate payment to the child care provider; and 

(2) Child care institutions -- routine day-to-day direction
and arrangements to ensure the well-being and safety of
the child.”

1 See the new Section 14.7 in this month’s updates for more information.
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Pursuant to 42 USC 672, to be eligible for funding under Title IV-E, a
child and the child’s placement must meet the following conditions:

 the child must be a United States citizen or qualified alien;

 the child must have been eligible for former Aid to Dependent
Children funds in the home from which the child was
removed;

 jurisdiction must be established under the Juvenile Code;

 DHS must be responsible for the child’s placement and care;

 the court must make the findings outlined below; and

 the child must be in a licensed foster home, a private non-profit
child placing agency, or a private child-caring institution.

Federal regulations implementing these requirements reiterate that a
state’s public child welfare agency—DHS in Michigan—must have
“responsibility for the child’s placement and care. The agency must
determine a child’s specific placement. If the court orders a specific
placement for the child, the placement is ineligible for Title IV-E
funding.” 45 CFR 1356.21(g)(3). The agency must have sole responsibility
for a child’s placement and care. Craven v Dep’t of Social Services, 132 Mich
App 673, 678 (1984) (court may not retain authority to co-supervise a
child’s care), and Oakland County Probate Court v Dep’t of Social Services,
208 Mich App 664, 667–68 (1995) (court may not specify placement
alternatives for a child; the court’s authority is limited to reviewing the
case of a child in foster care).

“If there is a DISPUTE AMONG THE PARTIES (those persons with legal
standing before the court) regarding placement of a child, the court has
the authority to make a ruling regarding a child’s placement without
affecting Title IV-E eligibility.” DHS Services Manual, CFF 902-2. “Parties”
means only DHS or a child placing agency, the child’s parents, and the
child’s LGAL and/or attorney. A court order resolving the dispute must
document the identity of the parties, the reason for the dispute, the
rationale for the court’s decision, and that the parties are actively
working to resolve the dispute. Id.

Court requirements include the following:

 In the very first court order that authorizes removal, the court
must make and document a judicial determination that
remaining in the home is “contrary to the child’s welfare.” All
judicial determinations must specify on what basis the
determination is being made. Check boxes alone are not
adequate. If the court does not make this determination in its
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first order following the child’s removal from home, the child
will be ineligible for Title IV-E funding for the remainder of
that “placement episode.” A placement episode begins when a
child goes from his or her own or the home of a legal guardian
to an out-of-home living arrangement, and a placement
episode ends when the child is placed back in his or her own
home or the home of a legal guardian. Amended or nunc pro
tunc orders2 are not permitted. If the court issues an ex-parte
order removing the child, the “contrary to the child’s welfare”
finding must appear in that order; otherwise, it must appear in
the first order following removal, which will usually be the
order following the preliminary hearing. See 45 CFR 1356.21(c)
and (d) and DHS Services Manual, CFF 902-2.

 Within 60 days of the child’s removal from home, the court
must find that “the agency has made reasonable efforts to
prevent removal from the home.” The court may also find
that reasonable efforts are not required if aggravated
circumstances apply, which generally are the conditions set
forth in MCL 722.638 of the Child Protection Law. If the
determination regarding reasonable efforts to prevent removal
is not made in the time and manner required, the child will be
ineligible for Title IV-E funding for the remainder of that
placement episode. In order to meet this requirement, it is
suggested that courts make this determination at the
preliminary hearing. If the agency determines that efforts to
prevent removal or reunify a family are not reasonable and the
court agrees, the court can make a finding that not making
efforts is reasonable. However, whenever it is determined that
no reasonable efforts to reunite are necessary, a permanency
planning hearing must be held within 30 days. MCL
712A.19a(2) addresses this requirement.

 Within 12 months of the child’s placement in foster care and
every 12 months thereafter, the court must determine that the
agency is making reasonable efforts to finalize the
permanency plan whether that be return home or some other
plan. This may occur at a permanency planning hearing. If this
finding is insufficient, late, missing, or indicates that the agency
hasn’t made reasonable efforts to finalize a permanency plan,
the child is ineligible for Title IV-E funding until the court makes
a proper finding or determines that the agency is making the required
reasonable efforts. Again, the court’s findings must be detailed

2 Amended orders include provisions that should have been included previously in an order but were
omitted. Nunc pro tunc orders include provisions in orders that were addressed at a previous proceeding
but were omitted from the order. In other words, nunc pro tunc orders correct the record. Nunc pro tunc
orders are also effective retroactively.
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(including relevant case facts) and be included in a court order
or hearing transcript. Affidavits, nunc pro tunc orders, or
references to Michigan statutes or court rules requiring
reasonable efforts are insufficient. 45 CFR 1356.21(d). The
requirement for a judicial finding of reasonable efforts to
finalize the permanency plan also applies to those cases where
parents have voluntarily released their rights under the
Adoption Code (subsequent to a child protective proceeding),
and to cases where the finalization of an adoption placement is
delayed beyond 12 months. DHS has agreed to notify the
courts of cases where time to a finalized adoption has exceeded
12 months and a new SCAO form (PCA 351) can be used to
summarize the results of review hearings on these cases.

 Children returned home for “trial home visits” remain
eligible for Title IV-E funding. “Trial home visits” may not
exceed six months unless the court authorizes a longer period
in a court order. Continuance of a court hearing is insufficient.
45 CFR 1356.21(e). A return to care after the child has been
home for six months is considered to be a new placement,
necessitating new “contrary to the welfare” and “reasonable
efforts” findings. Id.

Assignment of support to DHS. MCL 400.115b provides that if the DHS
is making state or federally funded foster care maintenance payments for
a child that is either under the supervision of the DHS or has been
committed to the DHS, all rights to current, past due, and future child
support are assigned to the DHS while the child is receiving or benefiting
from those payments. MCL 400.115b(5)–(6) state:

“(5) All rights to current, past due, and future support
payable on behalf of a child committed to or under the
supervision of the [DHS] and for whom the [DHS] is making
state or federally funded foster care maintenance payments
are assigned to the [DHS] while the child is receiving or
benefiting from those payments. When the [DHS] ceases
making foster care maintenance payments for the child, both
of the following apply:

(a) Past due support that accrued under the assignment
remains assigned to the [DHS].

(b) The assignment of current and future support rights
to the [DHS] ceases.

“(6) The maximum amount of support the [DHS] may retain
to reimburse the state, the federal government, or both for
the cost of care shall not exceed the amount of foster care
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maintenance payments made from state or federal money, or
both.”

Except as otherwise provided by law, expenses incurred in cases under
the Juvenile Code are to be paid out of a county’s general fund. MCL
712A.25(1) states as follows:

“Except as otherwise provided by law, expenses incurred in
carrying out this chapter shall be paid upon the court’s order
by the county treasurer from the county’s general fund.”

Although MCL 712A.25(1) requires a county to use general fund money
to pay for expenses incurred in proceedings under the Juvenile Code, the
county may use its CCF to pay, and may be reimbursed by the DHS for a
portion of, such expenses, depending upon the placement ordered by the
court and other factors.

County Child Care Fund.3 A county Child Care Fund (CCF) consists of
funds appropriated by a county for “foster care” and “juvenile justice
services.” MCL 400.117c(1) and (2). The CCF must be used to pay the
costs of providing “foster care” for children under the jurisdiction of the
Family Division. The Child Care Fund may be used to pay for “juvenile
justice services” pursuant to MCL 400.117a(4)(a) and 400.117c(4).
“Juvenile justice service” is defined in MCL 400.117a(1)(c) as follows:

“(c) ‘Juvenile justice service’ means a service, exclusive of
judicial functions, provided by a county for juveniles who are
within or likely to come within the court’s jurisdiction under
[MCL 712A.2] . . . . A service includes intake, . . . foster care,
diagnostic evaluation and treatment, shelter care, or any
other service approved by the office or county juvenile
agency, as applicable, including preventive, diversionary, or
protective care services. A juvenile justice service approved
by the office or county juvenile agency must meet all
applicable state and local government licensing standards.”

The CCF may also be used to pay a county’s share of the costs of
maintaining children committed to the Michigan Children’s Institute.
MCL 400.117c(3).

The DHS reimburses 50% of eligible annual expenditures from a county’s
Child Care Fund. MCL 400.117a(4)(a). In counties with a population of
75,000 or less, approved basic grant services costs are 100% reimbursible.
If a child is committed to the Michigan Children’s Institute, the DHS pays
the entire cost of a juvenile’s care and service, but the county is charged

3 For more detail on allowable expenses, see 1979 AC, R 400.2001 et seq., and the “Handbook for the Child
Care Fund,” available through the DHS.
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back 50% of that cost. MCL 400.207(1) and MCL 803.305(1). To recover
50% of the costs, the DHS may either bill the county or offset the amount
due in the DHS’s reimbursement of the county’s CCF. MCL
400.117a(4)(a).

The 50% DHS reimbursement of annual expenses does not include
reimbursement for counties’ capital expenditures. Ottawa County v Family
Independence Agency, 265 Mich App 496, 499–503 (2005). In Ottawa County,
eleven Michigan counties filed suit seeking reimbursement from the DHS
for capital expenditures that included building, equipping, or improving
juvenile detention facilities. The Court of Appeals concluded that
reimbursement of a county’s expenditure is conditioned upon meeting
several requirements, including compliance with DHS’s administrative
rules and enabling statute and DHS’s policies. Moreover, the Court noted
that DHS is required to develop a system of reporting expenditures that
only allows reimbursement “based on care given to a specific, individual
child.” MCL 400.117a(8). Relevant administrative rules and policies
allow reimbursement of expenses necessary to provide direct services to
children but severely limit reimbursement of capital expenditures
because such expenditures are not attributable to the care of individual
children. The Court of Appeals also concluded that DHS’s failure to
reimburse the counties for their capital expenditures did not violate the
Headlee Amendment, Const 1963, art 9, §29.

MCR 3.926(C)(1) provides that when disposition is ordered by a Family
Division other than the Family Division in a county where the child
resides, the court ordering disposition is responsible for any costs
incurred in connection with the order unless the court in the county
where the child resides agrees to pay such dispositional costs.

14.2 Orders for Reimbursement of the Costs of Care or 
Services When a Child Is Placed Outside the Home

“An order of disposition placing a juvenile in or committing a juvenile to
care outside of the juvenile’s home and under state, county juvenile
agency,  or court supervision shall contain a provision for reimbursement
by the juvenile, parent, guardian, or custodian to the court for the cost of
care or service.” MCL 712A.18(2).

A stepfather does not qualify as a “custodian” for the purposes of
ordering reimbursement pursuant to MCL 712A.18(2). In In re Hudson,
262 Mich App 612, 614–15 (2004), a stepfather was ordered to pay the cost
of his stepdaughter’s care and legal representation. The Probate Code
does not define “custodian.” However, the Court of Appeals noted that
“custodian” has a specific legal meaning as provided in the Michigan
Uniform Transfer to Minors Act, MCL 554.521 et seq. Under that act, “one
does not become a ‘custodian’ without acquiring, under clearly
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articulated circumstances, legal possession of a minor’s property which is
then held in trust for the child.” The Court concluded that because the
stepfather was not a financial ‘custodian’ as specifically defined in the
Michigan Uniform Transfer to Minors Act, he could not be ordered to
reimburse the court for the juvenile’s cost of care or out-of-home
placement.

“An order directed to a parent or a person other than the juvenile is not
effective and binding on the parent or other person unless opportunity
for hearing is given by issuance of summons or notice as provided in
sections 12 and 13 of [the Juvenile Code] and until a copy of the order,
bearing the seal of the court, is served on the parent or other person as
provided in section 13 of [the Juvenile Code].” MCL 712A.18(4).

A. Amount of Reimbursement

A reimbursement order “shall be reasonable, taking into account
both the income and resources of the juvenile, parent, guardian, or
custodian.” MCL 712A.18(2). The amount may be based upon the
Michigan Child Support Formula Schedules Supplement from the
Michigan Child Support Formula Manual. See MCL 712A.18(2) and
(6).4

If the juvenile is receiving an adoption support subsidy pursuant to
MCL 400.115f et seq., the amount of reimbursement ordered shall
not exceed the amount of the support subsidy. MCL 712A.18(2).

Amendment of reimbursement orders. The State Court
Administrative Office’s “Guidelines for Court Ordered
Reimbursement and Procedures for Reimbursement Program
Operations” (1990), pp 12–13, states as follows:

“4. Amendment of the Order

“Changed circumstances may result in a need to amend
the order of reimbursement. The affected party(ies) or a
representative of the court may request reconsideration
of the order. The Motion and Order (JC 155), is used to
request opportunity to be heard on changed
circumstances.

“The judge should make it clear to the affected parties at
disposition that the order can be amended, and by

4 Effective July 1, 2006, the Michigan Child Support Formula Schedules Supplement replaced the
guidelines and model schedule to which MCL 712A.18(2) and (6) refer.
5 See SCAO Form JC 15, Motion and Authorization/Denial, at http://courts.michigan.gov/scao/courtforms/
juvenile/jc15.pdf.
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whom. Because the court often discovers financial
information after entry of the order of disposition, there
must be flexibility for adjustments based on new
information. The parent, guardian or custodian can
request changes in the order based on changes in
income or circumstances. In either case, the court
should require completion of a revised Financial
Statement (JC 346), with instructions that the changes be
noted. The revised statement should be clearly marked
and dated to distinguish it from previous statements.

“The court can include a provision in the original order
of reimbursement requiring the parent, guardian or
custodian to notify the Court of any increase or decrease
within 7 days of occurrence. The Court should also
reserve the right to amend the order if the party fails to
notify the court.

“5. Review of the Order

“The court can, at any time, order a review of the
parent, guardian or custodian’s compliance with the
order of reimbursement. Notice must [be] given for
hearing.

“If the court orders reimbursement of the full cost-of-
care/service with an interval payment amount, a review
should be required prior to the release of the child from
the court’s jurisdiction. This review provides an
opportunity for the Judge to look at compliance with the
order, payment history, arrearage, enforcement efforts
needed and other factors. The court can then determine
whether to:

1. Forgive the entire debt

2. Forgive any part of the debt

3. Continue the original/last order as entered

4. Seek voluntary or involuntary wage assignment

5. Amend an existing order.”

6 See SCAO Form JC 34, Financial Statement, at http://courts.michigan.gov/scao/courtforms/juvenile/
jc34.pdf. 
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B. Duration of Reimbursement Order

“The reimbursement provision applies during the entire period the
juvenile remains in care outside of the juvenile’s own home and
under state, county juvenile agency, or court supervision, unless the
juvenile is in the permanent custody of the court.” MCL 712A.18(2).

MCL 712A.18(2) does not establish an unqualified mandate that a
parent reimburse the state for the entire cost it incurs in caring for
the parent’s child. The amount need only be reasonable, considering
the criteria enumerated in the statute (a parent’s income and
resources). In re Brzezinski, 454 Mich 889 (1997) (reversing by
summary disposition the Court of Appeals and adopting the dissent
by Griffin, PJ, at 214 Mich App 652, 675 (1995)). However, because
the reimbursement order is included in an order of disposition, the
court must necessarily order reimbursement before it is aware of the
total amount of expenses that the state will incur in caring for the
child. Thus, the provision of MCL 712A.18(2) that states that the
“reimbursement provision applies during the entire period the
juvenile remains in care outside of the juvenile’s own home”
provides a mechanism by which the court may determine the total
amount of the parent’s reimbursement obligation. Id. at 677.
Moreover, MCL 712A.18(2) provides that collection of the balance
due on reimbursement orders may be made after a child is released
or discharged from care.

In In re Reiswitz, 236 Mich App 158, 163 (1999), the Court of Appeals
held that where the court entered a reimbursement order while it
had jurisdiction over a juvenile and parent, the parent could not
avoid paying reimbursement after the trial court’s jurisdiction over
the juvenile and parent had terminated. Approving the use of
installment payments, the Court of Appeals concluded that the
“juvenile court” may order and collect reimbursement both before
and after the juvenile reaches “the age of majority.” Id. at 167–69. A
court that orders reimbursement under MCL 712A.18(2) while it has
jurisdiction over a juvenile and parent may enforce that order
through its contempt powers after such jurisdiction has terminated.
Id. at 172, citing Wasson v Wasson, 52 Mich App 91 (1974) (child
support arrearages may be collected through use of contempt
power following termination of jurisdiction) and MCL 712A.30
(restitution orders remain in effect until satisfied in full). The Court
of Appeals also rejected the parent’s argument that the order was
unreasonable under MCL 712A.18(2). The order was reasonable
even though it required installment payments by the parent after
the juvenile reached adulthood. Id. at 174–76.
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C. Collection and Disbursement of Amounts Collected

MCL 712A.18(2) states in relevant part as follows:

“The court shall provide for the collection of all
amounts ordered to be reimbursed and the money
collected shall be accounted for and reported to the
county board of commissioners. Collections to cover
delinquent accounts or to pay the balance due on
reimbursement orders may be made after a juvenile is
released or discharged from care outside the juvenile’s
own home and under state, county juvenile agency, or
court supervision. Twenty-five percent of all amounts
collected under an order entered under this subsection
shall be credited to the appropriate fund of the county
to offset the administrative cost of collections. The
balance of all amounts collected pursuant to an order
entered under this subsection shall be divided in the
same ratio in which the county, state, and federal
government participate in the cost of care outside the
juvenile’s own home and under state, county juvenile
agency, or court supervision. The court may also collect
from the government of the United States benefits paid
for the cost of care of a court ward. Money collected for
juveniles placed by the court with or committed to the
family independence agency or a county juvenile
agency shall be accounted for and reported on an
individual juvenile basis.”

D. Delinquent Accounts

MCL 712A.18(2) states in relevant part as follows:

“In cases of delinquent accounts, the court may also
enter an order to intercept state or federal tax refunds of
a juvenile, parent, guardian, or custodian and initiate
the necessary offset proceedings in order to recover the
cost of care or service. The court shall send to the person
who is the subject of the intercept order advance written
notice of the proposed offset. The notice shall include
notice of the opportunity to contest the offset on the
grounds that the intercept is not proper because of a
mistake of fact concerning the amount of the
delinquency or the identity of the person subject to the
order. The court shall provide for the prompt
reimbursement of an amount withheld in error or an
amount found to exceed the delinquent amount.”
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E. Copy of Reimbursement Order to Department of 
Treasury

MCL 712A.28(3) requires a court that enters a reimbursement order
under MCL 712A.18(2) to mail a copy of the order to the Michigan
Department of Treasury. MCL 712A.28(3) states:

“If the court issues an order in respect to payments by a
parent under [MCL 712A.18(2)], a copy shall be mailed
to the department of treasury. Action taken against
parents or adults shall not be released for publicity
unless the parents or adults are found guilty of
contempt of court. The court shall furnish the family
independence agency and a county juvenile agency
with reports of the administration of the court in a form
recommended by the [Michigan Probate Judges
Association]. Copies of these reports shall, upon
request, be made available to other state departments by
the family independence agency.”

14.3 Orders for Reimbursement of the Costs of Service 
When a Child Is Placed in the Child’s Own Home

An order of disposition under MCL 712A.18(1)(b) placing a child in the
child’s own home may contain a provision for the reimbursement by a
parent, guardian, or custodian to the court for the cost of service. If such
an order is entered, an amount due shall be determined and treated in
the same manner as under MCL 712A.18(2), dealing with reimbursement
for cost of care outside the child’s own home. MCL 712A.18(3).7

The Michigan Child Support Formula Schedules Supplement from the
Michigan Child Support Formula Manual may be used for determining
the amount of reimbursement. See MCL 712A.18(6).8

14.4 Using a Child’s Governmental Benefits to Reimburse 
the Costs of Care

MCL 712A.18(1)(e) states in relevant part as follows:

“Except for commitment to the family independence agency
or a county juvenile agency, an order of commitment under

7 See Section 14.2, above.
8 Effective July 1, 2006, the Michigan Child Support Formula Schedules Supplement replaced the
guidelines and model schedule to which MCL 712A.18(6) refers.
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this subdivision to a state institution or agency described in .
. . MCL 400.201 to 400.214,9 the court shall name the
superintendent of the institution to which the juvenile is
committed as a special guardian to receive benefits due the
juvenile from the government of the United States. An order
of commitment under this subdivision to the family
independence agency or a county juvenile agency shall name
that agency as a special guardian to receive those benefits.
The benefits received by the special guardian shall be used to
the extent necessary to pay for the portions of the cost of care
in the institution or facility that the parent or parents are
found unable to pay.”

14.5 Using Wage Assignments to Pay Reimbursement 
Orders

MCL 712A.18b provides that whenever the court enters a reimbursement
order and the parent or other adult legally responsible for the care of the
child fails or refuses to obey and perform the order, and has been found
guilty of contempt of court for such failure or refusal, the court making
the order may order an assignment to the county or state of the salary,
wages, or other income of the person responsible for the care of the child,
which assignment shall continue until the support is paid in full. The
order of assignment shall be effective one week after service upon the
employer of a true copy of the order by personal service or by registered
or certified mail.

Thereafter the employer shall withhold from the earnings due to the
employee the amount specified in the order of assignment for transmittal
to the county or state until notified by the court that the support
arrearage is paid in full. An employer shall not use the assignment as a
basis, in whole or in part, for the discharge of the employee or for any
other disciplinary action against an employee. Compliance by an
employer with an order of assignment operates as a discharge of the
employer’s liability to the employee as to that portion of the employee’s
earnings so affected. MCL 712A.18b.

14.6 Orders for Reimbursement of Attorney and Lawyer-
Guardian ad Litem Fees

If the court appoints an attorney to represent a party, the court may enter
an order requiring the party or the person responsible for the support of

9 Under these statutes, a child may be committed to the Michigan Children’s Institute following
termination of all parental rights. See Section 18.16.
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the party to reimburse the court for attorney fees. MCR 3.915(E). See also
MCL 712A.18(5), which allows the court to order a parent, guardian, or
custodian who was appointed counsel to reimburse the court for attorney
fees. MCL 712A.17c(8) states as follows:

“If an attorney or lawyer-guardian ad litem is appointed for a
party under this act, after a determination of ability to pay
the court may enter an order assessing attorney costs against
the party or the person responsible for that party’s support,
or against money allocated from marriage license fees for
family counseling services under . . . MCL 551.103. An order
assessing attorney costs may be enforced through contempt
proceedings.”

See also MCR 3.916(D) (reimbursement for costs of guardian ad litem
may also be ordered).

14.7 Guardianship Assistance

If the court appoints a guardian for a child under MCL 712A.19a(7)(c) or
MCL 712A.19c(2), the DHS is permitted to provide assistance payments
to guardians of eligible children under the Guardianship Act, MCL
722.871 et seq. The purpose of guardianship assistance is to enable
guardianships of children for whom placement has been unsuccessful.
See MCL 722.873.

The DHS may pay guardianship assistance to an eligible guardian on
behalf of an eligible child. MCL 722.875(1). The prospective guardian
must apply to the DHS for the guardianship assistance. MCL 722.875(2).
After the prospective guardian applies, the DHS has 30 days to
determine whether to grant the request. MCL 722.875(4). 

A. Eligibility

In order for a guardian to be eligible for guardianship assistance, he/
she must meet the following conditions: 

“(a)The guardian is the eligible child’s relative or legal
custodian.10

“(b)The guardian is a licensed foster parent and
approved for guardianship assistance by the
department. The approval process shall include
criminal record checks and child abuse and neglect
central registry checks on the guardian and all adults

10 See MCL 722.872(e) and (g) for definitions.
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living in the guardian’s home as well as fingerprint-
based criminal record checks on the guardian. If the
guardian’s fingerprints are stored in the automated
fingerprint identification system under section 5k of
1973 PA 116, MCL 722.115k, the department shall use
those fingerprints for the criminal record check required
in this subdivision.

“(c) The eligible child has resided with the prospective
guardian in the prospective guardian’s residence for a
minimum of 6 months before the application for
guardianship assistance is received by the department.”
MCL 722.874(1)(a)-(c).

A child is eligible for guardianship assistance if the DHS determines
that all of the following provisions apply:

“(a) The child has been removed from his or her home
as a result of a judicial determination that allowing the
child to remain in the home would be contrary to the
child’s welfare.

“(b) The child has resided in the home of the
prospective guardian for, at a minimum, 6 consecutive
months.

“(c) Reunification or placing the child for adoption is
not an appropriate permanency option.

“(d) The child demonstrates a strong attachment to the
prospective guardian and the guardian has a strong
commitment to caring permanently for the child.

“(e) If the child has reached 14 years of age, he or she
has been consulted regarding the guardianship
arrangement.” MCL 722.873(a)-(e).

B. Guardianship Assistance Agreement

If the DHS finds that a guardian is eligible for guardianship
assistance, the DHS and the guardian may enter into a guardianship
assistance agreement. See MCL 722.872(e) and MCL 722.875(3).
According to MCL 722.872(e), a guardianship assistance agreement
refers to “a negotiated binding agreement regarding financial
support as described in [MCL 722.875] for children who meet the
qualifications for guardianship assistance as specified in this act or
in the [DHS’s] administrative rules.”

A guardianship assistance agreement must specify all of the
following:
Page 14-16 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 14.7
“(a) The amount of the guardianship assistance to be
provided under the agreement for each eligible child,
and the manner in which the payment may be adjusted
periodically in consultation with the guardian, based on
the guardian’s circumstances and the child’s needs.

“(b) The additional services and assistance the child and
the guardian will be eligible for under the guardianship
assistance agreement.

“(c) The procedure by which the guardian may apply
for additional services, if needed.

“(d) That the department will pay the total cost of
nonrecurring expenses associated with obtaining legal
guardianship of an eligible child, to the extent the total
cost does not exceed $2,000.00.” MCL 722.875(4)(a)-(d).

C. Annual Review

In order to continue the guardianship assistance, the DHS must
annually review the guardian’s and the child’s eligibility. MCL
722.875(7). MCL 722.875(7) requires the guardian to provide all
eligibility information requested by the DHS or the court for
purposes of the annual review.

Note: It is the DHS’s responsibility to collect, assemble,
and report all data and information required for
reporting purposes. MCL 722.878(1). The guardian must
provide all the information within his/her possession
that the DHS requests for reporting purposes. MCL
722.878(2).

The guardian is also required to apply for and maintain medical
insurance for the child. MCL 722.877.

D. Case Service Plan 

If a child’s permanency plan includes placement with a guardian
and the receipt of guardianship assistance, the DHS must include all
of the following in the child’s case service plan:

“(a) The steps that the child placing agency or the
department has taken to determine that reunification or
placing the child for adoption is not an appropriate
permanency option.

“(b) The reason for any separation of siblings during
placement.
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“(c) The reason a permanent placement through
guardianship is in the child’s best interest.

“(d) The way in which the child meets the eligibility
criteria for a guardianship assistance payment.

“(e) The efforts the child placing agency or the
department has made to discuss adoption by the
prospective guardian as a permanent alternative to legal
guardianship and, in the case of a relative foster parent
who has chosen not to pursue adoption, documentation
of the reasons.

“(f) In cases where the parental rights have not been
terminated, the efforts the department has made to
discuss with the child’s birth parent or parents the
guardianship assistance arrangement, or the reasons
why the efforts were not made.” MCL 722.875a.

E. Duration of Guardianship Assistance 

The DHS must not provide guardianship assistance if any one of the
following occurs:

“(a) The child reaches 18 years of age. 

“(b) The department determines that the guardian is no
longer legally responsible for support of the child.

“(c) The department determines that the child is no
longer receiving any support from the relative
guardian.

“(d) The death of the child.

“(e) The child is adopted by the guardian or another
individual under the Michigan adoption code, chapter
X of the probate code, MCL 710.21 to 710.70, or the
adoption laws of any other state or country.

“(f) The guardianship is terminated by order of the
court having jurisdiction in the guardianship
proceeding.

“(g) The death of the guardian.” MCL 722.876(1)(a)-(g).

If the DHS terminates a guardian’s assistance, the DHS must mail
notice of the termination to the guardian’s current or last known
address and to the court with jurisdiction over the guardianship.
MCL 722.876(2). MCL 722.876(2) requires the DHS, in its notice of
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termination, to inform the guardian and the court why it is
terminating the guardianship assistance.

“The guardianship assistance agreement shall remain in effect
without regard to the state residency of the guardian.” MCL
722.875(5).

F. Appeal

A prospective guardian may appeal the DHS’s decision denying
guardianship assistance. MCL 722.879. 

MCL 722.879 also permits a guardian or child who has received
guardianship assistance to appeal the DHS’s decision to modify or
terminate the guardianship assistance.

G. Court’s Role 

The court is authorized to appoint a guardian at a permanency
planning hearing (rather than terminating parental rights or
returning the child home) or after parental rights to the child have
been terminated.11 The DHS, not the court, determines whether a
guardian will receive guardianship assistance. See the
Guardianship Assistance Act, MCL 722.871 et seq.   

“The legal guardianship shall be a judicially created
relationship as provided for under . . . MCL 712A.19a
and 712A.19c, between the child and his or her guardian
that is intended to be permanent and self-sustaining as
evidenced by the transfer to the guardian of the
following parental rights with respect to the child:

“(a) Protection.

“(b) Education.

“(c) Care and control of the person.

“(d) Custody of the person.

“(e) Decision making.” MCL 722.875b.

A guardian appointed under MCL 712A.19c or MCL 712A.19a(7)(c)
has all the powers and duties described in MCL 700.5215. MCL
712A.19c(7); MCL 712A.19a(8); MCR 3.979(E).

11 See Section 17.5 for a detailed discussion of appointment of guardian at permanency planning hearing
and Section 19.4 for a detailed discussion of post-termination appointment of guardian.
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The court’s jurisdiction over the child terminates after the
appointment of a guardian and a review hearing is held under MCL
712A.19. MCL 712A.19c(9); MCL 712A.19a(10); MCR 3.978(D).
However, the court’s jurisdiction over the guardianship continues
until released by court order. MCL 712A.19c(10); MCL 712A.19a(11);
MCR 3.979(C). The court must annually review a guardianship and
may conduct additional reviews as it deems necessary or order the
DHS or a court employee to conduct an investigation and file a
written report. MCL 712A.19c(10); MCL 712A.19a(11); MCR
3.979(D).

H. Title IV-E Eligibility

MCL 722.874(2) and (3) address Title IV-E funding and its
relationship to guardianship assistance:

“(2) Only a relative who is a licensed foster parent
caring for a child who is eligible to receive title IV-E-
funded foster care payments for 6 consecutive months is
eligible for federal funding under title IV-E for
guardianship assistance. A child who is not eligible for
title IV-E funding who is placed with a licensed foster
parent, related or unrelated, and who meets the
requirements of section 3(a) to (e) may be eligible for
state-funded guardianship assistance.

“(3) If a child is eligible for title IV-E-funded
guardianship assistance under section 3 but has a
sibling who is not eligible under section 3, both of the
following apply:

“(a) The child and any of the child’s siblings may
be placed in the same relative guardianship
arrangement in accordance with chapter XIIA of
the probate code of 1939, 1939 PA 288, MCL 712A.1
to 712A.32, if the department and the relative agree
on the appropriateness of the arrangement for the
sibling.

“(b) Title IV-E-funded relative guardianship
assistance payments may be paid on behalf of each
sibling placed in accordance with this subsection.”
MCL 722.874(2)-(3).

Revocation of Guardianship. To maintain a child’s Title IV-E
funding eligibility when his or her juvenile guardianship is revoked
and the child protective proceeding is reinstated, the court must
make “contrary to the welfare of the child findings” and place the
child with the DHS.12 The contrary to the welfare of the child findings
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are made against the juvenile guardian (not the child’s parents).
However, if the child has not lived with the juvenile guardian for
the last six consecutive months, the SCAO recommends that the
court make reasonable efforts and contrary to the welfare findings
regarding both the juvenile guardian and the child’s parents. If the
court fails to make a reasonable efforts finding in its order revoking
the juvenile guardianship, it needs to be made within 60 days of the
revocation order. See Section 17.5(E) for a detailed discussion of
revoking a guardianship.

Note: A new petition alleging abuse and neglect does
not need to be filed against the guardian.

14.8 Redirecting or Issuing Child Support Payment to 
Juvenile Guardian

To help support a child, a juvenile guardian may be eligible for child
support payments. Before issuing a child support order, the court must
determine whether another state has issued a child support order or
another court in Michigan has continuing jurisdiction over child support,
custody, or parenting time.

A. Child Support Order Already Exists

Where the court finds that a child support order already exists, the
court should not issue a new child support order against the same
parent.13 Rather, the juvenile guardian should make a written
request for an administrative change of recipient to the Friend of the
Court (FOC). See MCL 552.517(1)(f); MCL 552.605d.14

Note: Because there has been a change in physical
custody of the child, the FOC should initiate a review
and modification of the child support order. See MCL
552.517. If the FOC finds that both parents were not
previously obligated to pay child support and the
issuing court has continuing jurisdiction over the
nonpaying parent, the FOC should recommend
inclusion of the nonpaying parent when it is not
inconsistent with the permanency plan.

12 See the SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
13 See the SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
14 See the SCAO recommended guidelines for redirection of child support at http://courts.michigan.gov/
scao/resources/other/scaoadm/2005/2005-04.pdf.
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The Uniform Interstate Family Support Act (UIFSA), MCL 552.1101
et seq., and the Full Faith and Credit of Child Support Orders Act
(FFCCSOA), 28 USC 1738B, requires recognition of interstate child
support orders and a prohibition against modifying an interstate’s
child support order without certain criteria being met. Where an
FOC office already has an interstate case concerning the child, the
juvenile guardian should request IV-D services through the
Michigan Office of Child Support (OCS).15 However, if another
state issued a child support order, but an FOC office does not have
an interstate case concerning the child, the juvenile guardian should
request IV-D services through an FOC office.

B. No Child Support Order Exists

A juvenile guardian may request entry of a child support order, or
the court may enter one on its own motion.

1. Pending Action

MCR 3.204 controls an action to establish a child support
obligation where the court finds that a pending action
involving child support, custody, or parenting time exists, or
the court has continuing jurisdiction over such matters due to a
prior action involving the child’s parents.16 See MCR 3.973(F).

To establish a child support obligation, the juvenile guardian
should request IV-D services through the OCS.17 Once the OCS
refers the IV-D case, the prosecutor’s office will assist in
establishing an order of support.

2. No Pending Action

Where there is no other pending or prior action involving child
support, custody, or parenting time, and the court has not
terminated the parents’ parental rights, the court may enter a
support order requiring one or both parents to pay child
support.18 See MCR 3.973(F)(5).19 To order child support, the

15 See DHS form DHS 1201, IV-D Child Support Services Application/Referral, at http://www.michigan.gov/
documents/DHS-1201_136519_7.pdf.
16 See SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
17 See DHS form DHS 1201, IV-D Child Support Services Application/Referral, at http://www.michigan.gov/
documents/DHS-1201_136519_7.pdf.
18 See SCAO form FOC 10, Uniform Child Support Order, at http://courts.michigan.gov/scao/courtforms/
domesticrelations/support/foc10.pdf.
19 See SCAO recommended guidelines for ordering child support in child protective proceedings under
MCR 3.973(F)(5) at http://courts.michigan.gov/scao/resources/other/scaoadm/2008/2008-01.pdf.
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court must find that the proofs in the case satisfy the
requirements for ordering child support under one of the
following laws:

(1) Emancipation of Minors Act;

(2) Paternity Act;

(3) Family Support Act;

(4) Uniform Interstate Family Support Act; or

(5) Divorce Code.

In entering a support order under MCR 3.973(F)(5), the court
must use the Michigan Child Support Formula to determine
the amount of support. MCR 3.973(F)(5); MCL 522.605. See
Sections 4.01 and 4.02 of the Michigan Child Support Formula
for guidance on determining child support for third party
custodians and other special custody arrangements for
children.

The court should establish child support once the juvenile
guardian is appointed and before the child protective
proceeding is terminated. If the child protective proceeding is
terminated before a child support order is entered, the juvenile
guardian may file a separate support action to obtain the child
support. To establish the child support obligation, the juvenile
guardian should request IV-D services through the OCS. Once
the OCS refers the IV-D case, the prosecutor’s office will assist
in establishing an order of support.
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In this chapter. . .

This chapter discusses the authority of “juvenile court” referees and the
hearings they may conduct if no demand for a judge or jury trial has been
made. The chapter also states the procedural requirements for requesting
review of a referee’s recommended findings and conclusions following a
hearing.

For discussion of judge or jury trial demands, see Section 9.5.
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15.1 Hearings a Judge Must Conduct

A judge must conduct a jury trial. MCR 3.912(A)(1).

A judge may conduct a nonjury trial if a proper demand has been made.
Parties have a right to a judge at a hearing on the formal calendar. MCR
3.912(B). MCR 3.903(A)(10) defines “formal calendar” as judicial
proceedings other than a preliminary inquiry or a preliminary hearing.
However, a party who fails to make a timely demand for a judge to serve
as factfinder may find that a referee will conduct the trial and all further
proceedings, and that the right to demand a judge has been waived.
MCR 3.913(B) provides that unless a party has demanded a trial by judge
or jury, a referee may conduct the trial and further proceedings through
disposition.

15.2 Hearings a Referee May Conduct

MCR 3.913(A)(1) states that “the court may assign a referee to conduct a
preliminary inquiry or to preside at a hearing other than [a jury trial,
which a judge must conduct], and to make recommended findings and
conclusions.” In addition, MCR 3.913(A)(2)(b) lists the types of hearings
that attorney referees and non-attorney referees may conduct. That rule
states as follows:

“(b) Child Protective Proceedings. Only a person licensed to
practice law in Michigan may serve as a referee at a child
protective proceeding other than a preliminary inquiry,
preliminary hearing, a progress review under MCR 3.974(A),
or an emergency removal hearing under MCR 3.974(B).”

Thus, the Family Division may assign an attorney referee or non-attorney
referee to conduct the following types of proceedings discussed in this
benchbook:

 Non-attorney referees may conduct preliminary inquiries,
preliminary hearings, progress reviews, and emergency
removal hearings.

 Attorney-referees may conduct preliminary inquiries,
preliminary hearings, hearings to review a child’s placement,
bench trials, initial disposition hearings, progress reviews,
review hearings, emergency removal hearings, permanency
planning hearings, termination of parental rights hearings, and
post-termination review hearings.

 An attorney referee may conduct a contempt hearing but may
not issue an order holding a person in contempt of court. In re
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Contempt of Steingold (In re Smith), 244 Mich App 153, 157
(2000).

15.3 Referees’ Authority

MCL 712A.10(1) sets forth the authority of a referee in proceedings under
the Juvenile Code, MCL 712A.1 et seq. MCL 712A.10(1) states as follows:

“(1) Except as otherwise provided in subsection (2),1 the
judge of probate may designate a probation officer or county
agent to act as referee in taking the testimony of witnesses
and hearing the statements of parties upon the hearing of
petitions alleging that a child is within the provisions of this
chapter, if there is no objection by parties in interest. The
probation officer or county agent designated to act as referee
shall do all of the following:

(a) Take and subscribe the oath of office provided by the
constitution.

(b) Administer oaths and examine witnesses.

(c) If a case requires a hearing and the taking of
testimony, make a written signed report to the judge of
probate2 containing a summary of the testimony taken
and a recommendation for the court’s findings and
disposition.”

In In re AMB, 248 Mich App 144 (2001), the Court of Appeals emphasized
that referees do not have authority to enter orders:

“Neither the court rules nor any statute permits a
hearing referee to enter an order for any purpose. In
fact, that a hearing referee must make and sign a report
summarizing testimony and recommending action for a
judge reveals that the Legislature specifically denied
referees the authority to enter orders, no matter their
substance.

“To paraphrase the Michigan Supreme Court in
Campbell v Evans,[ 358 Mich 128, 131 (1959)], we do not
doubt that hearing referees play an extremely valuable
role in the operation of the family courts, especially

1 MCL 712A.10(2) applies to delinquency proceedings.
2 The Family Division now has jurisdiction over proceedings under the Juvenile Code. See MCL 600.1009
(references to the former juvenile division of probate court should be construed as references to the
Family Division).
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when attempting to handle emergency cases. However,
a hearing referee’s recommendations and proposed
order cannot be accepted without judicial examination.
‘They are a helpful time-saving crutch and no more. The
responsibility for the ultimate decision and the exercise
of judicial discretion in reaching it still rests squarely
upon the trial judge’ and may not be delegated.
Consequently, when it is apparent that someone other
than a judge made the substantive legal decision in a
case, the only appropriate appellate response is to
reverse.” AMB, supra at 217–18. (Footnotes omitted;
emphasis in original.)

Note: It is unclear whether a referee’s
recommendation to a judge has the force and effect
of an order prior to a judge’s entry of an order. For
example, a referee may recommend that a child be
taken into protective custody pending preliminary
hearing, but a judge may not be present to sign an
order authorizing such action until later. In such
circumstances, the need for immediate action may
necessitate treating the referee’s recommendation
as though it were an order.

A chief referee is not required to review a hearing referee’s recommended
findings and conclusions, nor may a chief referee alter a hearing referee’s
recommendations prior to review by a judge. In re Chambers, unpublished
opinion per curiam of the Court of Appeals, September 29, 2000 (Docket
No. 223128).

Referees are bound by the rules governing the Judicial Tenure
Commission and the Michigan Code of Judicial Conduct. MCR
9.201(B)(2), MCR 9.205, and JI-19 (1990).

15.4 Required Summary of Testimony and Recommended 
Findings and Conclusions

MCL 712A.10(1)(c) provides that if a case requires a hearing and the
taking of testimony, the referee must make a written signed report to the
judge containing a summary of the testimony taken and a
recommendation for the court’s findings and disposition. Similarly, MCR
3.913(A)(1) requires a referee to “make recommended findings and
conclusions.”
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15.5 Advice of Right to Seek Review of Referee’s 
Recommended Findings and Conclusions

MCR 3.913(C) provides that a referee must advise the parties of the right
to request that a judge review the referee’s recommended findings and
conclusions. That rule states as follows:

“(C) Advice of Right to Review of Referee’s Recommendations.
During a hearing held by a referee, the referee must inform
the parties of the right to file a request for review of the
referee’s recommended findings and conclusions as provided
in MCR 3.991(B).”

15.6 Judicial Review of Referee’s Recommended Findings 
and Conclusions

MCR 3.991(A)(1) states that “[b]efore signing an order based on a
referee’s recommended findings and conclusions, a judge of the court
shall review the recommendations if requested by a party in the manner
provided by [MCR 3.991(B)].”

15.7 Procedural Requirements

MCR 3.991(B) and (C) contain the procedural requirements for filing and
serving a request for review of a referee’s recommendations and a
response to a request for review. These subrules state as follows:

“(B) Form of Request; Time. A party’s request for review of a
referee’s recommendation must:

(1) be in writing,

(2) state the grounds for review,

(3) be filed with the court within 7 days after the
conclusion of the inquiry or hearing or within 7 days
after the issuance of the referee’s written
recommendations, whichever is later, and

(4) be served on the interested parties by the person
requesting review at the time of filing the request for
review with the court. A proof of service must be filed.

“(C) Response. A party may file a written response within 7
days after the filing of the request for review.”
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“If no . . . request [for review] is filed within the time provided by subrule
(B)(3), the court may enter an order in accordance with the referee’s
recommendations.” MCR 3.991(A)(2).

15.8 Time Requirement for Judge’s Consideration of 
Request

MCR 3.991(A)(3)–(4) provide a mechanism for immediate review of a
referee’s recommendations. Those rules state:

“(3) Nothing in this rule prohibits a judge from reviewing a
referee’s recommendation before the expiration of the time
for requesting review and entering an appropriate order.

“(4) After entry of an order under subrule (A)(3), a request
for review may not be filed. Reconsideration of the order is
by motion for rehearing under MCR 3.992.”3

There are time limits for a judge’s consideration of a request for review
only if a child is in placement. If a child remains in his or her own home,
there is no time limit for consideration of the request. “Absent good cause
for delay, the judge shall consider the request within 21 days after it is
filed if the minor is in placement . . . . The judge need not schedule a
hearing to rule on a request for review of a referee’s recommendations.”
MCR 3.991(D). See also MCR 3.991(F), which assigns a court discretion to
hold a hearing before ruling on a request for review.

15.9 Stay of Proceedings

MCR 3.991(G) provides that the court may stay an order pending its
decision on review of a referee’s recommendations.

15.10 Standard of Review

MCR 3.991(E) sets forth the standard of review of a referee’s
recommended findings and conclusions. That rule states:

“(E) Review Standard. The judge must enter an order adopting
the referee’s recommendation unless:

“(1) the judge would have reached a different result had
he or she heard the case; or

“(2) the referee committed a clear error of law which

3 See Section 12.13.
Page 15-6 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 15.11
(a) likely would have affected the outcome, or

(b) cannot otherwise be considered harmless.”

15.11 Remedies

MCR 3.991(F) states that “[t]he judge may adopt, modify, or deny the
recommendation of the referee, in whole or in part, on the basis of the
record and the memorandums prepared, or may conduct a hearing,
whichever the court in its discretion finds appropriate for the case.”
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In this chapter. . .

This chapter discusses the requirements for reviewing a court’s initial
dispositional order and compliance with the Case Service Plan. When a
child has not been removed from his or her home, or when a child has
been returned to his or her home following an initial removal, the court
must conduct periodic review hearings to determine the family’s
progress toward rectifying conditions that brought the child within the
court’s jurisdiction.

Dispositional review hearings must be conducted within certain time
requirements when the child has been placed in foster care. The two
main objectives of a dispositional review hearing are set forth in MCR
3.975(A):
Michigan Judicial Institute © 2011  Page 16-1



Section 16.1 Child Protective Proceedings Benchbook—Third Edition
“(A) Dispositional Review Hearings.  A dispositional review
hearing is conducted to permit court review of the progress
made to comply with any order of disposition and with the
case service plan prepared pursuant to MCL 712A.18f and
court evaluation of the continued need and appropriateness
for the child to be in foster care.”

This chapter also outlines procedures for removing a child from his or
her home in an emergency that arises during the dispositional phase of
proceedings.

16.1 Time Requirements for Review Hearings 

Court rule requirements. MCR 3.975(C) states as follows:

“(C) Time. The court must conduct dispositional review
hearings at intervals as follows, as long as the child remains
in foster care:

“(1) not more than 182 days after the child’s removal
from his or her home and no later than every 91 days
after that for the first year that the child is subject to the
jurisdiction of the court. After the first year that the
child has been removed from his or her home and is
subject to the jurisdiction of the court, a review hearing
shall be held not more than 182 days from the
immediately preceding review hearing before the end of
that first year and no later than every 182 days from
each preceding review hearing thereafter until the case
is dismissed; or

“(2) if a child is under the care and supervision of the
agency and is either placed with a relative and the
placement is intended to be permanent or is in a
permanent foster family agreement, not more than 182
days after the child has been removed from his or her
home and no later than 182 days after that so long as the
child is subject to the jurisdiction of the court, the
Michigan Children’s Institute, or other agency as
provided in MCR 3.976(E)([4]).

“A review hearing under this subrule shall not be canceled or
delayed beyond the number of days required in this subrule,
regardless of whether a petition to terminate parental rights
or another matter is pending.”

Statutory requirements.1 If a child has been placed outside of his or her
home, a court must conduct a variety of review hearings, including
dispositional review hearings. The statutes providing for post-
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disposition review hearings require the court to conduct such hearings at
the following intervals:

 Except as explained in the third bullet, below, a review hearing
must be held not more than 182 days after the child’s removal
from his or her home and no later than every 91 days after that
for the first year that the child is subject to the jurisdiction of
the court. After the first year that the child has been removed
from his or her home, a review hearing shall be held not more
than 182 days from the immediately preceding review hearing
before the end of that first year and no later than every 182
days from each preceding hearing until the case is dismissed. A
review hearing shall not be cancelled or delayed beyond the
number of days required, regardless of whether a petition to
terminate parental rights or another matter is pending. MCL
712A.19(3).

 A permanency planning hearing must be conducted within 12
months after the child was removed from his or her home.
Subsequent permanency planning hearings shall be held no
later than every 12 months after each preceding permanency
planning hearing during the continuation of foster care. A
permanency planning hearing shall not be canceled or delayed
beyond the number of months required by MCL 712A.19a(1) or
days required under MCL 712A.19a(2),2 regardless of whether
there is a petition for termination of parental rights or any other
matter pending. MCL 712A.19a(1) and MCL 712A.19c(1). 

 If a child is under the care and supervision of an agency and is
in a permanent foster family agreement3 or is placed with a
relative in a placement intended to be permanent, a review
hearing must be held not more than 182 days after the child has
been removed from his or her home and not later than 182 days
after that as long as the child is subject to the jurisdiction of the
court, the Michigan Children’s Institute, or other agency. A
review hearing shall not be canceled or delayed beyond the
number of days required, regardless of whether a petition to
terminate parental rights or another matter is pending. MCL
712A.19(4).

 Unless a child is under the care and supervision of an agency
and is in a permanent foster family agreement or is placed with
a relative in a placement intended to be permanent, a review

1 These requirements are effective December 28, 2004. 2004 PA 473, 476–477.
2 MCL 712A.19a(2) requires a permanency planning hearing to be held within 30 days after a judicial
determination that reasonable efforts at reunification are not required.
3 See Section 13.9(C) for a list of the required parties to a permanent foster family agreement.
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hearing must be held not more than 91 days following
termination of parental rights to the child and no later than
every 91 days thereafter for the first year following termination
of parental rights to that child. If a child remains in a placement
for more than one year following termination of parental rights
to the child, a review hearing shall be held no later than 182
days from the immediately preceding review hearing before
the end of the first year and not later than every 182 days from
each preceding review hearing thereafter until the case is
dismissed. A review hearing shall not be canceled or delayed
beyond the number of days required, regardless of whether
any other matters are pending. MCL 712A.19c(1).4

If a child remains in his or her home, the court must conduct review
hearings. MCL 712A.19(2) states in part:

“Except as provided in subsections (3) and (4),5 if a child
subject to the jurisdiction of the court remains in his or her
home, a review hearing shall be held not more than 182 days
from the date a petition is filed to give the court jurisdiction
over the child and no later than every 91 days after that for
the first year that the child is subject to the jurisdiction of the
court. After the first year that the child is subject to the
jurisdiction of the court, a review hearing shall be held no
later than 182 days from the immediately preceding review
hearing before the end of that first year and no later than
every 182 days from each preceding review hearing
thereafter until the case is dismissed. A review hearing under
this subsection shall not be canceled or delayed beyond the
number of days required in this subsection, regardless of
whether a petition to terminate parental rights or another
matter is pending.”

Accelerated review hearings. At the initial dispositional hearing and at
every regularly scheduled dispositional review hearing, the court must
decide whether it will conduct the next review hearing before it is
required. MCR 3.975(D) states:

“(D) Early Review Option.  At the initial dispositional hearing
and at every regularly scheduled dispositional review
hearing, the court must decide whether it will conduct the
next dispositional review hearing before what would
otherwise be the next regularly scheduled dispositional
review hearing as provided in subrule (C).  In deciding

4 See Chapter 19.
5 See above for information on subsections (3) and (4).
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whether to shorten the interval between review hearings, the
court shall, among other factors, consider:

(1) the ability and motivation of the parent, guardian, or
legal custodian to make changes needed to provide the
child a suitable home environment;

(2) the reasonable likelihood that the child will be ready
to return home earlier than the next scheduled
dispositional review hearing.”

See also MCL 712A.19(3)–(4) and (9)(a)–(b), which contain substantially
similar requirements.

Waiver of review hearing and return of child home. If the requisite
seven days’ notice prior to a review hearing was given to all parties, or if
proper notice of hearing is waived,6 and if no party requests a hearing
within the seven days, the court may issue an order without holding a
review hearing permitting the agency to return the child home. MCR
3.975(H) states as follows:

“(H) Returning Child Home Without Dispositional Review
Hearing.  Unless notice is waived, if not less than 7 days
written notice is given to all parties before the return of a
child to the home, and if no party requests a hearing within
the 7 days, the court may issue an order without a hearing
permitting the agency to return the child home.”

See also MCL 712A.19(10), which contains substantially similar
requirements.

Combined permanency planning hearing and review hearing. If proper
notice for a permanency planning hearing is provided, then the
permanency planning hearing may be combined with a review hearing,
but this must occur no later than 12 months from the removal of the child
from his or her home, from the preceding permanency planning hearing,
or from the number of days required under MCL 712A.19a(2).7

Two-way interactive video technology. Two-way interactive video
technology may be used to conduct review hearings in child protective
proceedings. MCR 3.904(B)(2). Use of two-way interactive video
technology must comply with any standards established by the State
Court Administrative Office, and any proceedings conducted using the
technology must be recorded verbatim. MCR 3.904(C).

6 See Section 5.8 for requirements for waiver of notice of hearing.
7 See Chapter 17 for a complete discussion of permanency planning hearings. See Section 5.4 for notice
requirements.
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Federal law requirements. Federal regulations implementing the
Adoption & Safe Families Act require that reviews of a child’s status by a
court or administrative agency occur at least every six months. 45 CFR
1355.34(c)(2)(ii). The six-month period begins when the child enters foster
care. A child enters foster care the earlier of the date that the court found
the child to be abused or neglected or 60 days after the child’s removal
from his or her home. 45 CFR 1355.20(a).

16.2 Required Procedures and Rules of Evidence at 
Dispositional Review Hearings

MCR 3.975(E) sets forth the required procedures and rules of evidence
for dispositional review hearings. Those procedures and rules of
evidence are the same as required for initial disposition hearings. See
Section 13.5. MCR 3.975(E) states as follows:

“(E) Procedure.  Dispositional review hearings must be
conducted in accordance with the procedures and rules of
evidence applicable to the initial dispositional hearing.  The
report of the agency that is filed with the court must be
accessible to the parties and offered into evidence.  The court
shall consider any written or oral information concerning the
child from the child’s parent, guardian, legal custodian, foster
parent, child caring institution, or relative with whom a child
is placed, in addition to any other relevant and material
evidence at the hearing.  The court, on request of a party or
on its own motion, may accelerate the hearing to consider
any element of a case service plan. The court, upon receipt of
a local foster care review board’s report, shall include the
report in the court’s confidential social file. The court shall
ensure that all parties have had the opportunity to review the
report and file objections before a dispositional order,
dispositional review order, or permanency planning order is
entered. The court may at its discretion include
recommendations from the report in its orders.”

See also MCL 712A.19(11), which contains substantially similar
requirements.

Reasonable efforts. If the agency responsible for the care and
supervision of the child recommends not placing the child with the
parent, the agency must report in writing what efforts were made to
prevent removal, or to rectify conditions that caused removal, of the
child from the home. MCR 3.973(F)(3) and MCL 712A.18f(1).

Accelerated review of elements of Case Service Plan. Upon motion by
any party or by the court in its own discretion, a review hearing may be
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accelerated to review any element of the Case Service Plan. MCL
712A.19(3) and (4).

16.3 Required Review of Progress Toward Compliance 
With the Case Service Plan

MCL 712A.19(6) sets forth the criteria for evaluating progress with
compliance with the Case Service Plan:

“(6) At a review hearing under subsection (2), (3), or (4), the
court shall review on the record all of the following: 

(a) Compliance with the case service plan with respect
to services provided or offered to the child and the
child’s parent, guardian, custodian, or nonparent adult
if the nonparent adult is required to comply with the
case service plan and whether the parent, guardian,
custodian, or nonparent adult if the nonparent adult is
required to comply with the case service plan has
complied with and benefited from those services. 

(b) Compliance with the case service plan with respect
to parenting time with the child. If parenting time did
not occur or was infrequent, the court shall determine
why parenting time did not occur or was infrequent. 

(c) The extent to which the parent complied with each
provision of the case service plan, prior court orders,
and an agreement between the parent and the agency. 

(d) Likely harm to the child if the child continues to be
separated from the child’s parent, guardian, or
custodian. 

(e) Likely harm to the child if the child is returned to the
child’s parent, guardian, or custodian. 

“(7) After review of the case service plan, the court shall
determine the extent of progress made toward alleviating or
mitigating the conditions that caused the child to be placed in
foster care or that caused the child to remain in foster care.”

MCR 3.975(F) states:

“(F) Criteria.

“(1) Review of Case Service Plan.  The court, in reviewing
the progress toward compliance with the case service
plan, must consider:
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(a) the services provided or offered to the child and
parent, guardian, or legal custodian of the child;

(b) whether the parent, guardian, or legal
custodian has benefited from the services provided
or offered;

(c) the extent of parenting time or visitation,
including a determination regarding the reasons
either was not frequent or never occurred;

(d) the extent to which the parent, guardian, or
legal custodian complied with each provision of
the case service plan, prior court orders, and any
agreement between the parent, guardian, or legal
custodian and the agency;

(e) any likely harm to the child if the child
continues to be separated from his or her parent,
guardian, or custodian; 

(f) any likely harm to the child if the child is
returned to the parent, guardian, or legal
custodian; and

(g) if the child is an Indian child, whether the
child’s placement remains appropriate and
complies with MCR 3.967(F).

“(2) Progress Toward Returning Child Home. The court
must decide the extent of the progress made toward
alleviating or mitigating conditions that caused the
child to be, and to remain, in foster care. The court shall
also review the concurrent plan, if applicable.”

16.4 Modification of the Case Service Plan

The court may modify any part of the Case Service Plan, including, but
not limited to, prescribing additional services that are necessary to rectify
the conditions that caused the child to be placed in foster care or to
remain in foster care, and prescribing additional actions to be taken by
the parent, guardian, “nonparent adult,” or custodian to rectify such
conditions. MCL 712A.19(7)(a)–(b).

16.5 Amended or Supplemental Orders of Disposition

Subject to MCL 712A.20, if the child is under the jurisdiction of the court,
the court may terminate the cause or amend or supplement a
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dispositional order pursuant to MCL 712A.188 at any time the court
considers necessary and proper. MCL 712A.19(1). 

MCL 712A.20, on the other hand, provides that if the child is placed in
the temporary custody of the court, the court may not enter a
supplemental order of disposition providing for permanent custody of
the child except pursuant to issuance of summons or notice. The notice
and other procedural requirements must be observed prior to a hearing
at which the court will consider termination of parental rights.9

At a dispositional review hearing, the court must determine the
continuing necessity and appropriateness of the child’s placement. The
court has several options following a dispositional review hearing. The
court may:

 order the return of the child home;

 change the placement of the child;

 modify the dispositional order;

 modify any part of the case service plan;

 enter a new dispositional order; or

 continue the prior dispositional order.

MCR 3.975(G) and MCL 712A.19(7)(a)-(b) and (8).

16.6 Records of Dispositional Review Hearings

MCR 3.925(B) states that “[a] record of all hearings must be made. All
proceedings on the formal calendar must be recorded by stenographic
recording or by mechanical or electronic recording as provided by statute
or MCR 8.108.” MCR 3.903(A)(10) defines “formal calendar” as judicial
proceedings other than a preliminary inquiry or a preliminary hearing.
Thus, a record of a review hearing must be made.

16.7 Review Hearings for Children at Home

MCL 712A.19(2) requires a court to conduct a review hearing when a
child remains in his or her home.10 That statute states:

8 See Section 13.9 for a discussion of dispositional options available to the court.
9 See Chapter 18 for a detailed discussion of hearings on termination of parental rights.
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“Except as provided in subsections (3) and (4), if a child
subject to the jurisdiction of the court remains in his or her
home, a review hearing shall be held not more than 182 days
from the date a petition is filed to give the court jurisdiction
over the child and no later than every 91 days after that for
the first year that the child is subject to the jurisdiction of the
court. After the first year that the child is subject to the
jurisdiction of the court, a review hearing shall be held no
later than 182 days from the immediately preceding review
hearing before the end of that first year and no later than
every 182 days from each preceding review hearing
thereafter until the case is dismissed. A review hearing under
this subsection shall not be canceled or delayed beyond the
number of days required in this subsection, regardless of
whether a petition to terminate parental rights or another
matter is pending. Upon motion by any party or in the court’s
discretion, a review hearing may be accelerated to review
any element of the case service plan prepared according to
section 18f of this chapter.”

MCR 3.974(A) states as follows:

“(A) Review of Child’s Progress.

“(1) General. The court shall periodically review the
progress of a child not in foster care over whom it has
retained jurisdiction.

“(2) Time. If the child was never removed from the
home, the progress of the child must be reviewed no
later than 182 days from the date the petition was filed
and no later than every 91 days after that for the first
year that the child is subject to the jurisdiction of the
court. After that first year, a review hearing shall be
held no later than 182 days from the immediately
preceding review hearing before the end of the first year
and no later than every 182 days from each preceding
hearing until the court terminates its jurisdiction. The
review shall occur no later than 182 days after the child
returns home when the child is no longer in foster care.
If the child was removed from the home and
subsequently returned home, review hearings shall be
held in accordance with MCR 3.975.”

Two-way interactive video technology may be used to conduct review
hearings in child protective proceedings. MCR 3.904(B)(2). Use of two-

10 Effective December 28, 2004, 2004 PA 477 amended §19(2) to require the court to conduct a review
hearing rather than a progress review when a child remains at home.
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way interactive video technology must comply with any standards
established by the State Court Administrative Office, and any
proceedings conducted using the technology must be recorded verbatim.
MCR 3.904(C).

16.8 Requirements to Order a Change in Placement When 
a Child Is at Home

The court may not order a change in the child’s placement solely on the
basis of a progress review; the court must hold a hearing to change the
child’s placement. MCR 3.974(A)(3) states:

“(3) Change of Placement.  Except as provided in subrule (B),
the court may not order a change in the placement of a child
solely on the basis of a progress review.  If the child over
whom the court has retained jurisdiction remains at home
following the initial dispositional hearing or has otherwise
returned home from foster care, the court must conduct a
hearing before it may order the placement of the child.  Such
a hearing must be conducted in the manner provided in
MCR 3.975(E), except as otherwise provided in this subrule
for Indian children. If the child is an Indian child, in addition
to the hearing prescribed by this subrule, the court must also
conduct a removal hearing in accordance with MCR 3.96711

before it may order the placement of the Indian child.”

In In re EP, 234 Mich App 582 (1999), overruled on other grounds 462
Mich 341 (2000), respondent-mother appealed the trial court’s
supplemental dispositional order removing the child from respondent’s
home, where the child had been staying on an “extended home visit.” At
a pretrial hearing, the child was returned home from foster care for an
“extended visit” on condition that respondent find suitable housing and
comply with the Case Service Plan. Respondent failed to meet these
conditions, and the child was returned to foster care. After respondent
admitted the allegations in the petition, the court took jurisdiction,
continued the child’s foster care placement, but again ordered “extended
visitation” and returned the child home. Prior to an accelerated
dispositional review hearing, respondent filed a motion seeking a
temporary restraining order barring the petitioner from removing the
child from her home. Following the hearing, the trial court entered an
order removing the child from respondent’s custody. Id. at 585-89.

The Court of Appeals held that the trial court did not err in terminating
the “extended visitation” provision without a hearing. A hearing was
required under former MCR 5.973(E)(1), but the accelerated dispositional

11 See Section 20.9 for a detailed discussion of MCR 3.967.
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review hearing satisfied this requirement. Moreover, the trial court did
not err in concluding that the child was at risk and terminating the
“extended visitation.” The trial court did not base its conclusion on
speculation about the effect of respondent’s emotional difficulties on the
child but properly focused on respondent’s noncompliance with the Case
Service Plan.

A person with custody of a child pursuant to court order may not invoke
the constitutional privilege against self-incrimination to conceal the
child’s whereabouts or refuse to surrender the child. Baltimore City Dep’t
of Social Services v Bouknight, 493 US 549, 561 (1990).

16.9 Emergency Removal of a Child Placed at Home

MCR 3.974(B) sets forth the procedures required for emergency removal
of a child from his or her home following the initial disposition hearing.
That rule states in relevant part:

“(B) Emergency Removal.

“(1) General.  If the child, over whom the court has
retained jurisdiction, remains at home following the
initial dispositional hearing or has otherwise returned
home from foster care, the court may order the child to
be taken into protective custody to protect the health,
safety, or welfare of the child, pending an emergency
removal hearing, except, that if the child is an Indian
child and the child resides or is domiciled within a
reservation, but is temporarily located off the
reservation, the court may order the child to be taken
into protective custody only when necessary to prevent
imminent physical harm to the child.

* * *

“(3) Emergency Removal Hearing.  If the court orders the
child to be taken into protective custody to protect the
child’s health, safety, or welfare, the court must conduct
an emergency removal hearing no later than 24 hours
after the child has been taken into custody, excluding
Sundays and holidays as defined in MCR 8.110(D)(2). If
the child is an Indian child, the court must also conduct
a removal hearing in accordance with MCR 3.96712 in
order for the child to remain removed from a parent or
Indian custodian. Unless the child is returned to the

12 See Section 20.9 for a detailed discussion of MCR 3.967.
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parent pending the dispositional review, the court must
make a written determination that the criteria for
placement listed in MCR 3.965(C)(2)13 are satisfied.

(a) At the emergency removal hearing, the
respondent parent, guardian, or legal custodian
from whom the child is removed must receive a
written statement of the reasons for removal and
be advised of the following rights:

(i) to be represented by an attorney at the
dispositional review hearing;

(ii) to contest the continuing placement at the
dispositional review hearing within 14 days;
and

(iii) to use compulsory process to obtain
witnesses for the dispositional review
hearing.

(b) At an emergency removal hearing, the parent,
guardian, or legal custodian from whom the child
was removed must be given an opportunity to
state why the child should not be removed from, or
should be returned to, the custody of the parent,
guardian, or legal custodian.”

MCR 3.974(C) states that the procedures for the dispositional review
hearing following an emergency removal are the same as for disposition
hearings. MCR 3.974(C) states as follows:

“(C) Dispositional Review Hearing; Procedure.  If the child is in
placement pursuant to subrule (B), the dispositional review
hearing must commence no later than 14 days after the child
is placed by the court, except for good cause shown.  The
dispositional review hearing may be combined with the
removal hearing for an Indian child prescribed by MCR
3.967.14 The dispositional review hearing must be conducted
in accordance with the procedures and rules of evidence
applicable to a dispositional hearing.”15

13 See Section 8.1(B) for these criteria.
14 See Section 20.9 for a detailed discussion of MCR 3.967.
15 See Section 13.5.
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In this chapter. . .

This chapter discusses permanency planning hearings. The purpose of
permanency planning hearings is to review and finalize a permanency
plan for a child in foster care. A court must hold a permanency planning
hearing no later than 12 months after a child was removed from his or
her home. In cases of serious abuse or if a parent has had his or her
parental rights to another child terminated, the Department of Human
Services (DHS) must file a petition in court. See Section 2.22. In such
cases, the court must hold a permanency planning hearing no later than
30 days after it finds that “reasonable efforts” to reunify the family are
not required. The court’s options following a permanency planning
hearing are set forth in Sections 17.1 and 17.5. For a description of all
permanency options, see DHS Services Manual, CFF 722-7. Federal law
and regulation require the agency to file or join in filing a petition
requesting termination of parental rights in certain circumstances. See
Section 17.6.
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17.1 Purpose of Permanency Planning Hearings

Permanency planning hearings are conducted to review the progress
being made toward returning home a child in foster care, or to show why
the child should not be made a permanent court ward. MCL 712A.19a(3).
The court must obtain the child’s views regarding his/her permanency
plan in an age appropriate manner.1 MCL 712A.19a(3). The court must
consider both in-state and out-of-state placement options when a child
will not be returned home. Id. If the child is already in an out-of-state
placement, the court must determine whether the out-of-state placement
continues to be appropriate and in the child’s best interests. Id. 

MCL 712A.19a(3) also requires the court to ensure that the DHS provides
appropriate services to assist a child transitioning from foster care to
independent living.

Permanency planning hearings are conducted to review the progress
being made toward returning home a child in foster care, or to show why
the child should not be made a permanent court ward. MCL 712A.19a(3).
The court must obtain the child’s views regarding his/her permanency
plan in an age appropriate manner. MCL 712A.19a(3); MCR 3.976(D)(2).
The court must consider both in-state and out-of-state placement options
when a child will not be returned home. MCL 712A.19a(3); MCR
3.976(E)(1). If the child is already in an out-of-state placement, the court
must determine whether the out-of-state placement continues to be
appropriate and in the child’s best interests. MCL 712A.19a(3); MCR
3.976(E)(1).

MCL 712A.19a(3) and MCR 3.976(E)(1) also require the court to ensure
that the DHS provides appropriate services to assist a child transitioning
from foster care to independent living.

Permanency options. Reasonable efforts to finalize an alternate
permanency plan and reasonable efforts at reunification may be made
concurrently. MCL 712A.19(12). A court must also make certain findings
regarding the permanency plan following a permanency planning
hearing. MCR 3.976(A) lists those findings as follows:

“(A) Permanency Plan.  At or before each permanency
planning hearing, the court must determine whether the
agency has made reasonable efforts to finalize the
permanency plan.  At the hearing, the court must review the
permanency plan for a child in foster care.  The court must
determine whether and, if applicable, when:

1 SCAO plans to publish recommended guidelines to help courts implement this requirement. See MCL
712A.19(12), and SCAO memorandum at http://courts.michigan.gov/scao/resources/other/scaoadm/2008/
2008-05.pdf.
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(1) the child may be returned to the parent, guardian, or
legal custodian;

(2) a petition to terminate parental rights should be
filed;

(3) the child may be placed in a legal guardianship;2

(4) the child may be permanently placed with a fit and
willing relative;3 or

(5) the child may be placed in another planned
permanent living arrangement, but only in those cases
where the agency has documented to the court a
compelling reason for determining that it would not be
in the best interests of the child to follow one of the
options listed in subrules (1)-(4).”4

The court rule quoted above is based on a federal regulation
implementing the Adoption & Safe Families Act. The regulation, 45 CFR
1355.20(a), defines “permanency hearing” as follows:

“Permanency hearing means: 

“(1) The hearing required by [42 USC 675(5)(C)] to
determine the permanency plan for a child in foster
care. Within this context, the court (including a Tribal
court) or administrative body determines whether and,
if applicable, when the child will be: 

(i) Returned to the parent; 

(ii) Placed for adoption, with the State filing a
petition for termination of parental rights; 

(iii) Referred for legal guardianship; 

(iv) Placed permanently with a fit and willing
relative; or 

(v) Placed in another planned permanent living
arrangement, but only in cases where the State
agency has documented to the State court a
compelling reason for determining that it would

2 See Section 13.9(D).
3 See Section 13.9(C).
4 See Section 17.5, below, for further discussion of the court’s options following a permanency planning
hearing and the “compelling reason” requirement.
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not be in the best interests of the child to follow
one of the four specified options above.”

17.2 Requirements of the Child’s Supervising Agency

Permanent placement for child. A child’s supervising agency must strive
to achieve a permanent placement for the child, including either a safe
return to the child’s home or implementation of an alternative
permanency plan, within 12 months after the child is removed from his
or her home. This 12-month goal shall not be extended or delayed for
reasons such as a change or transfer of staff or worker at the supervising
agency. MCL 722.954b(1).

The child’s supervising agency must require its worker to visit at least
monthly the home or facility in which the child is placed, and to monitor
and assess in-home visitation between the child and his or her parents.
MCL 722.954b(3).

“Supervising agency” means the Department of Human Services (DHS)
if the child is placed in the DHS’s care for foster care, or a child placing
agency in whose care a child is placed for foster care. MCL 722.952(l).

Requirements to maintain eligibility for Title IV-E funding. MCR
3.976(A) states that “[a]t or before each permanency planning hearing,
the court must determine whether the agency has made reasonable
efforts to finalize the permanency plan.” This requirement is based on
federal law and regulation and is a prerequisite to maintaining5 a child’s
eligibility for federal reimbursement of foster care expenses.  The
relevant federal regulation, 45 CFR 1356.21(b), states as follows:

“(b) Reasonable efforts. The State must make reasonable efforts
. . . to effect the safe reunification of the child and family (if
temporary out-of-home placement is necessary to ensure the
immediate safety of the child); and to make and finalize
alternate permanency plans in a timely manner when
reunification is not appropriate or possible. In order to satisfy
the ‘reasonable efforts’ requirements of [42 USC 671(a)(15)6]
(as implemented through [42 USC 672(a)(1)]), the State must
meet the requirements of paragraphs (b) and (d) of this
section. In determining reasonable efforts to be made with
respect to a child and in making such reasonable efforts, the
child’s health and safety must be the State’s paramount
concern.”

5 See Sections 3.2, 8.10, and 14.1 for required findings to establish Title IV-E eligibility.
6 Provisions for reasonable efforts to finalize an alternate permanency plan may be made concurrently
with reasonable efforts to preserve and reunify families. MCL 712A.19(12). 
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* * *

“(2) Judicial determination of reasonable efforts to finalize a
permanency plan.

(i) The State agency must obtain a judicial
determination that it has made reasonable efforts
to finalize the permanency plan that is in effect
(whether the plan is reunification, adoption, legal
guardianship, placement with a fit and willing
relative, or placement in another planned
permanent living arrangement) within twelve
months of the date the child is considered to have
entered foster care in accordance with the
definition at § 1355.20 of this part,7 and at least
once every twelve months thereafter while the
child is in foster care. 

(ii) If such a judicial determination regarding reasonable
efforts to finalize a permanency plan is not made in
accordance with the schedule prescribed in paragraph
(b)(2)(i) of this section, the child becomes ineligible
under title IV-E at the end of the month in which the
judicial determination was required to have been made,
and remains ineligible until such a determination is
made. 

“(3) Circumstances in which reasonable efforts are not
required . . . to reunify the child and family. Reasonable
efforts to . . . reunify the child and family are not
required if the State agency obtains a judicial
determination that such efforts are not required
because:8 

(i) A court of competent jurisdiction has
determined that the parent has subjected the child
to aggravated circumstances (as defined in State
law, which definition may include but need not be
limited to abandonment, torture, chronic abuse,
and sexual abuse); 

(ii) A court of competent jurisdiction has
determined that the parent has been convicted of: 

7 A child enters foster care on the earlier of the date that the court found a child to be abused or neglected
or the date of the child’s actual removal from his or her home. 45 CFR 1355.20(a).
8 The circumstances listed below may require the DHS to file a petition requesting termination of parental
rights at the initial disposition hearing. See Section 2.22.
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(A) Murder (which would have been an
offense under section 1111(a) of title 18,
United States Code, if the offense had
occurred in the special maritime or territorial
jurisdiction of the United States) of another
child of the parent; 

(B) Voluntary manslaughter (which would
have been an offense under section 1112(a) of
title 18, United States Code, if the offense had
occurred in the special maritime or territorial
jurisdiction of the United States) of another
child of the parent; 

(C) Aiding or abetting, attempting,
conspiring, or soliciting to commit such a
murder or such a voluntary manslaughter; or 

(D) A felony assault that results in serious
bodily injury to the child or another child of
the parent; or, 

(iii) The parental rights of the parent with respect
to a sibling have been terminated involuntarily. 

“(4) Concurrent planning. Reasonable efforts to finalize
an alternate permanency plan may be made
concurrently with reasonable efforts to reunify the child
and family. 

“(5) Use of the Federal Parent Locator Service. The State
agency may seek the services of the Federal Parent
Locator Service to search for absent parents at any point
in order to facilitate a permanency plan.” (Emphasis
added.)

As with other findings required to establish a child’s eligibility for federal
foster care maintenance payments, the federal regulations implementing
the Adoption & Safe Families Act require documentation of the finding
described above. 45 CFR 1356.21(d) states:

“(d) Documentation of judicial determinations. The judicial
determinations regarding . . . reasonable efforts to finalize the
permanency plan in effect, including judicial determinations
that reasonable efforts are not required, must be explicitly
documented and must be made on a case-by-case basis and
so stated in the court order. 

(1) If the reasonable efforts . . . judicial determination[ is]
not included as required in the court orders identified in
Page 17-6 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 17.3
paragraph[] (b) . . . of this section, a transcript of the
court proceedings is the only other documentation that
will be accepted to verify that [this] required
determination[ has] been made. 

(2) Neither affidavits nor nunc pro tunc orders will be
accepted as verification documentation in support of
reasonable efforts . . . judicial determinations. 

(3) Court orders that reference State law to substantiate
judicial determinations are not acceptable . . . .”

17.3 Time Requirements

Court rule requirements. In most cases, a court must hold a permanency
planning hearing within one year after an original petition was filed.
Where a parent has previously had parental rights to a child terminated,
or in very serious cases of child abuse, a court must conduct a
permanency planning hearing with 28 days after a petition has been
adjudicated. MCR 3.976(B) contains the time requirements for
permanency planning hearings. That rule states:

“(B) Time.

“(1) An initial permanency planning hearing must be
held within 28 days after a judicial determination that
reasonable efforts to reunite the family or to prevent
removal are not required given one of the following
circumstances:

“(a) There has been a judicial determination that
the child’s parent has subjected the child to
aggravated circumstances as listed in sections 18(1)
and (2) of the Child Protection Law, 1975 PA 238,
MCL 722.638.

“(b) The parent has been convicted of one [or
more] of the following:

“(i) murder of another child of the parent;

“(ii) voluntary manslaughter of another child
of the parent;

“(iii) aiding or abetting, attempting,
conspiring, or soliciting to commit such a
murder or such a voluntary manslaughter; or
Michigan Judicial Institute © 2011 Page 17-7
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“(iv) a felony assault that results in serious
bodily injury to the child or another child of
the parent.

“(c) The parent has had rights to one of the child’s
siblings involuntarily terminated.”“(2) If subrule
(1) does not apply, the court must conduct an
initial permanency planning hearing no later than
one year after an original petition has been filed.
The hearing must not be extended or delayed for
reasons such as a change or transfer of staff or
workers at the supervising agency.

“(2) If subrule (1) does not apply, the court must
conduct an initial permanency planning hearing no
later than 12 months after the child’s removal from the
home, regardless of whether any supplemental
petitions are pending in the case.

“(3) Requirement of Annual Permanency Planning
Hearings. During the continuation of foster care, the
court must hold permanency planning hearings
beginning no later than 12 months after the initial
permanency planning hearing. The interval between
permanency planning hearings is within the discretion
of the court as appropriate to the circumstances of the
case, but must not exceed 12 months. The court may
combine the permanency planning hearing with a
review hearing.

“(4) The judicial determination to finalize the court-
approved permanency plan must be made within the
time limits prescribed in subsections (1)–(3).”

Statutory requirements. Except as provided in MCL 712A.19a(2), a
permanency planning hearing must be held within 12 months after the
child was removed from his or her home. MCL 712A.19a(1) and MCL
712A.19c(1). A permanency planning hearing shall not be canceled or
delayed beyond 12 months, regardless of whether there is a petition for
termination of parental rights or any other matter pending. Id. 

Circumstances requiring a permanency planning hearing within 28
days after a court determines that reasonable efforts to prevent removal
are not required. MCR 3.976(B)(1) requires a court to conduct a
permanency planning hearing within 28 days after determining that
reasonable efforts to reunite the family or to prevent removal are not
required due to any of the circumstances described in MCR
3.976(B)(1)(a)-(c)9 and MCL 712A.19a(2). MCL 712A.19a(2) states: 
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“(2) The court shall conduct a permanency planning hearing
within 30 days after there is a judicial determination that
reasonable efforts to reunite the child and family are not
required. Reasonable efforts to reunify the child and family
must be made in all cases except if any of the following
apply: 

(a) There is a judicial determination that the parent has
subjected the child to aggravated circumstances as
provided in section 18(1) and (2) of the child protection
law, 1975 PA 238, MCL 722.638.10

(b) The parent has been convicted of 1 or more of the
following: 

(i) Murder of another child of the parent. 

(ii) Voluntary manslaughter of another child of the
parent. 

(iii) Aiding or abetting in the murder of another
child of the parent or voluntary manslaughter of
another child of the parent, the attempted murder
of the child or another child of the parent, or the
conspiracy or solicitation to commit the murder of
the child or another child of the parent. 

(iv) A felony assault that results in serious bodily
injury to the child or another child of the parent. 

(c) The parent has had rights to the child’s siblings
involuntarily terminated.”

Note: “Incarceration alone is not a sufficient
reason for termination of parental rights.” In
re Mason, 486 Mich 142, 146 (2010). Where a
respondent-father is incarcerated for a crime
not listed in MCL 712A.19a(2), the trial court
“is not relieved of its duties to engage an
absent parent merely because that parent is
incarcerated.” In re Mason, supra at 152. Thus,
a trial court prematurely terminates an
incarcerated parent’s parental rights when it
fails to provide a “meaningful and adequate
opportunity to participate.” But see In re
Smith, ___ Mich App ___, ___ (2011) (failure of

9 As amended, MCR 3.976(B)(1)(a)-(c) incorporates the circumstances listed in MCL 712A.19a(2), a statute
to which the preamended version of the court rule simply referred.
10 See Section 2.22 for a discussion of these statutory provisions.
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the Department of Human Services to
facilitate reunification between an
incarcerated parent and his child did not
require reversal of the trial court’s termination
of his parental rights where his parental
rights to the child’s sibling were previously
involuntarily terminated and “the prior
involuntary termination of parental rights to
a child’s sibling [under MCL 712A.19a(2)(c)]
is a circumstance under which reasonable
efforts to reunify the child and family need
not be made[]”).

Parties entitled to participate in the hearing. If the parents’ parental
rights have not been terminated, the parents of the child are entitled to
participate in the permanency planning hearing. MCR 3.976(C). If the
child is of an appropriate age to participate, the child is entitled to
participate in the hearing. Id. A guardian, a legal custodian, foster
parents, preadoptive parents, relative caregivers, and if the child is an
Indian child, the Indian child’s tribe, are also entitled to participate. Id.

Notice requirements. Written notice of a permanency planning hearing
must be given to the parties specified in MCR 3.921(B)(2) at least 14 days
before the hearing. MCR 3.920(C)(3). The notice must state the purpose of
the hearing and must indicate that further proceedings to terminate
parental rights may result from the hearing. MCR 3.976(C). The notice
must inform the parties that they are entitled to participate in the hearing
and that if they would like to provide any information regarding the
hearing, they should submit the information in advance to the court, the
agency, the child’s lawyer-guardian ad litem, or any party’s attorney. Id.

Review hearings following a permanency planning hearing. Except as
explained in the next paragraph, the court must conduct a review
hearing not more than 182 days after the child’s removal from his or her
home and no later than every 91 days after that for the first year that the
child is subject to the jurisdiction of the court. After the first year that the
child has been removed from his or her home, the court must hold a
review hearing not more than 182 days from the immediately preceding
review hearing and no later than 182 days from each preceding review
hearing thereafter until the case is dismissed. MCL 712A.19(3).11

If a child is under the care and supervision of an agency and is in a
“permanent foster family agreement” or is placed with a relative in a
placement intended to be permanent, the court must hold review
hearings not more than 182 days after the child has been removed from
his or her home and no later than every 182 days thereafter, as long as the

11 As amended by 2004 PA 477, effective December 28, 2004.
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child remains subject to the jurisdiction of the court, the Michigan
Children’s Institute, or other agency. MCL 712A.19(4).12

A review hearing shall not be canceled or delayed beyond the 182 days,
regardless of whether a petition to terminate parental rights or another
matter is pending. MCL 712A.19(3)–(4).

Subsequent permanency planning hearings. As long as a child is in
foster care, subsequent permanency planning hearings must be held no
later than 12 months after each preceding permanency planning hearing.
MCL 712A.19a(1) and MCL 712A.19c(1). A permanency planning hearing
shall not be canceled or delayed beyond 12 months, or beyond 30 days if
the court has determined that efforts to reunite the child and family are
not required, regardless of whether there is a petition for termination of
parental rights or any other matter pending. Id.13

Combined permanency planning and review hearings. A permanency
planning hearing may be combined with a dispositional review hearing
if proper notice of the permanency planning hearing is provided and the
court adheres to the time lines for permanency planning and review
hearings. MCL 712A.19a(1) and MCL 712A.19c(1).

Federal law requirements. Federal regulations implementing the
Adoption & Safe Families Act require that states conduct “permanency
hearings” in 12-month intervals. 45 CFR 1355.34(c)(2)(iii) states that such
permanency planning hearings must occur

“. . . in a family or juvenile court or another court of
competent jurisdiction (including a Tribal court), or by an
administrative body appointed or approved by the court,
which is not a part of or under the supervision or direction of
the State agency, no later than 12 months from the date the
child entered foster care (and not less frequently than every
12 months thereafter during the continuation of foster care) . .
. .”

Another regulation, 45 CFR 1355.20(a), states in relevant part as follows:

“(2) The permanency hearing must be held no later than 12
months after the date the child is considered to have entered
foster care in accordance with the definition at § 1355.20 of
this part or within 30 days of a judicial determination that
reasonable efforts to reunify the child and family are not
required. After the initial permanency hearing, subsequent

12 As amended by 2004 PA 477, effective December 28, 2004.
13 As amended by 2004 PA 473, 476, effective December 28, 2004.
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permanency hearings must be held not less frequently than
every 12 months during the continuation of foster care. . . .”

A child enters foster care the earlier of the date that the court found the
child to be abused or neglected or 60 days after the child was removed
from his or her home. 45 CFR 1355.20(a).

When a child has been subject to “aggravated circumstances” and
“reasonable efforts” to reunify the family are not required, a permanency
planning hearing must be held within 30 days. 45 CFR 1356.21(h)(2)
states as follows:

“(2) In accordance with paragraph (b)(3) of this section,14

when a court determines that reasonable efforts to return the
child home are not required, a permanency hearing must be
held within 30 days of that determination, unless the
requirements of the permanency hearing are fulfilled at the
hearing in which the court determines that reasonable efforts
to reunify the child and family are not required.”

17.4 Required Procedures and Rules of Evidence at 
Permanency Planning Hearings

Required procedures. MCR 3.976(D)(1) states:

“(1) Procedure.  Each permanency planning hearing must be
conducted by a judge or a referee.  Paper reviews, ex parte
hearings, stipulated orders, or other actions that are not open
to the participation of (a) the parents of the child, unless
parental rights have been terminated; (b) the child, if of
appropriate age; and (c) foster parents or preadoptive
parents, if any, are not permanency planning hearings.”

This court rule is based on language from a federal regulation
implementing the Adoption & Safe Families Act. The regulation, 45 CFR
1355.20(a), states in relevant part:

“The permanency hearing must be conducted by a family or
juvenile court or another court of competent jurisdiction or
by an administrative body appointed or approved by the
court which is not a part of or under the supervision or
direction of the State agency. Paper reviews, ex parte
hearings, agreed orders, or other actions or hearings which

14 See Section 17.2, above, for a quotation of paragraph (b)(3). The circumstances requiring a
“permanency hearing” within 30 days are substantially similar to the circumstances listed in MCL
712A.19a, quoted above.
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are not open to the participation of the parents of the child,
the child (if of appropriate age), and foster parents or
preadoptive parents (if any) are not permanency hearings.”

Rules of evidence. MCR 3.976(D)(2) sets forth the rules of evidence
applicable to permanency planning hearings. That rule states:

“(2) Evidence. The Michigan Rules of Evidence do not apply,
other than those with respect to privileges, except to the
extent such privileges are abrogated by MCL 722.631. At the
permanency planning hearing all relevant and material
evidence, including oral and written reports, may be
received by the court and may be relied upon to the extent of
its probative value. The court must consider any written or
oral information concerning the child from the child’s parent,
guardian, custodian, foster parent, child caring institution, or
relative with whom the child is placed, in addition to any
other evidence offered at the hearing. The court shall obtain
the child’s views regarding the permanency plan in a manner
appropriate to the child’s age. The parties must be afforded
an opportunity to examine and controvert written reports
received by the court and may be allowed to cross-examine
individuals who made the reports when those individuals
are reasonably available.”

See also MCL 712A.19a(8), which contains substantially similar language.

Reports. Upon the court’s receipt of a local foster care review board’s
report, MCR 3.976(D)(3) requires the court to include the report in its
confidential social file, and to ensure that all parties involved have an
opportunity to review the report and file any objections before the court
enters a dispositional order, dispositional review order, or permanency
planning order. The court may also include recommendations from the
report in its order. Id.

17.5 Court’s Options Following Permanency Planning 
Hearings

A. Decisions to be Made

1. First Decision: Whether to Return Child Home

The court must first decide whether to return the child home.
MCL 712A.19a(5) sets forth the standard to determine whether
a child should be returned home from foster care and
evidentiary considerations to assist in making this decision.
That statutory provision states:
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“If parental rights to the child have not been
terminated and the court determines at a
permanency planning hearing that the return of
the child to his or her parent would not cause a
substantial risk of harm to the child’s life, physical
health, or mental well-being, the court shall order
the child returned to his or her parent. In
determining whether the return of the child would
cause a substantial risk of harm to the child, the
court shall view the failure of the parent to
substantially comply with the terms and
conditions of the case service plan prepared under
section 18f of this chapter as evidence that return
of the child to his or her parent would cause a
substantial risk of harm to the child’s life, physical
health, or mental well-being. In addition to
considering conduct of the parent as evidence of
substantial risk of harm, the court shall consider
any condition or circumstance of the child that
may be evidence that a return to the parent would
cause a substantial risk of harm to the child’s life,
physical health, or mental well-being.”

MCR 3.976(E)(2) contains substantially similar language. The court
rule states:

“(2) Determining Whether to Return Child Home. At
the conclusion of a permanency planning hearing,
the court must order the child returned home
unless it determines that the return would cause a
substantial risk of harm to the life, the physical
health, or the mental well-being of the child.
Failure to substantially comply with the case
service plan is evidence that the return of the child
to the parent may cause a substantial risk of harm
to the child’s life, physical health, or mental well-
being. In addition, the court shall consider any
condition or circumstance of the child that may be
evidence that a return to the parent would cause a
substantial risk of harm to the child’s life, physical
health, or mental well-being.”

Both the statute and court rule state that a parent’s failure to
substantially comply with the Case Service Plan is evidence that a
substantial risk of harm to a child’s life, physical health, or mental
well-being exists. In In re JK, 468 Mich 202 (2003), the Michigan
Supreme Court held that where the respondent-mother fulfilled
every requirement of a parent-agency agreement, termination of her
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parental rights pursuant to MCL 712A.19b(3)(g) was improper. The
Court stated the following:

“The respondent in this case fulfilled every
requirement of the parent-agency agreement. Her
compliance negated any statutory basis for
termination.

“This Court has held that a parent’s failure to
comply with the parent-agency agreement is
evidence of a parent’s failure to provide proper
care and custody for the child. [In re Trejo Minors,
462 Mich 341, 360–63 (2000)15]. By the same token,
the parent’s compliance with the parent-agency
agreement is evidence of her ability to provide
proper care and custody.20

_____________________________________________

“20 If the agency has drafted an agreement with
terms so vague that the parent remains ‘unfit,’
even on successful completion, then the
agreement’s inadequacies are properly attributable
to the agency and cannot form the basis for the
termination of parental rights. Even if, in some
case, it can be conceived that satisfaction by the
parent of the parent-agency agreement does not
render the parent ‘fit,’ in this case we are satisfied
that the respondent’s satisfaction of the agreement
did evidence that she was no longer an ‘unfit’
parent.” JK, supra at 214.                                                                

_____________________________________________

In In re Mason, 140 Mich App 734, 737–38 (1985), the Court of
Appeals reversed the trial court’s order terminating parental
rights and stated the following regarding a parent’s
compliance with a treatment plan:

“A parent’s failure to fully comply with a
Department of Social Services [now Department of
Human Services] treatment plan does not alone
establish neglect, at least in the absence of clear
and convincing evidence that the treatment plan
was necessary to improve the parent’s alleged

15 In Trejo Minors, the trial court made the parent-agency agreement part of its disposition order. A court
must do so in order for it to bind a parent. See Section 13.7.
Michigan Judicial Institute © 2011 Page 17-15



Section 17.5 Child Protective Proceedings Benchbook—Third Edition
neglectful behavior. See [In re Moore, 134 Mich App
586, 598 (1984)]. As to respondent’s failure to
regularly attend parenting classes, there was no
clear and convincing evidence that the classes in
which respondent was enrolled would have aided
her in caring for the minor child. With regard to
the visitation sessions, it appears from the
evidence that respondent’s failures in keeping
visitation appointments were essentially due to
circumstances beyond her control rather than to
wilful failure on her part to keep the appointments.
Furthermore, as to the counseling sessions, the
evidence shows that respondent did regularly
attend and invest in therapy sessions and, at least
in her opinion, was benefiting from them. We
believe the evidence establishes that respondent
did make a legitimate effort to comply with the
treatment program and to improve her ability to
care for the child. Her shortcomings were due
primarily to ignorance and circumstances beyond
her control rather than to wilful neglect.”

In In re Gazella, 264 Mich App 668, 676 (2005), the Court
explored the distinction between “physical compliance” with
the Case Service Plan and improvement in parenting ability.
The Court stated:

“‘Compliance’ could be interpreted as merely
going through the motions physically; showing up
for and sitting through counseling sessions, for
example. However, it is not enough to merely go
through the motions; a parent must benefit from
the services offered so that he or she can improve
parenting skills to the point where the children
would no longer be at risk in the parent’s custody.
In other words, it is necessary, but not sufficient, to
physically comply with the terms of a parent/
agency agreement or case service plan. For
example, attending parenting classes but learning
nothing from them and, therefore, not changing
one’s harmful parenting behaviors is of no benefit
to the parent or child.

“It could be argued that a parent complied with a
case service plan which merely required attending
parenting classes but was silent as to the need for
the parent to benefit from them. It is our opinion
that such an interpretation would violate common
sense and the spirit of the juvenile code, which is to
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protect children and rehabilitate parents whenever
possible so that the parents will be able to provide
a home for their children which is free of neglect or
abuse.”

See also In re Draper, 150 Mich App 789, 800–01 (1986), vacated
in part on other grounds 428 Mich 851 (1987) (parent’s failure
to attend counseling sessions was due to circumstances
beyond his control, and unless parenting classes are “actually
needed to improve [a parent’s] neglectful behavior,” failure to
attend them does not alone establish grounds for terminating
parental rights), and In re Miller, 182 Mich App 70, 83 (1990)
(failure to comply with necessary court-ordered counseling
may be one, though not the only, consideration in determining
whether to terminate parental rights). Compare In re Pasco, 150
Mich App 816, 821 (1986) (a parent’s almost complete failure to
comply with the treatment plan and other strong evidence of a
risk of harm to the child supported termination of parental
rights). See also In re LE, 278 Mich App 1, 27-28 (2008) (in light
of a long history of drug abuse and other problematic
behaviors, a parent’s minimal compliance with the parent-
agency agreement supported termination of parental rights).

2. Second Decision: Whether to Initiate Termination 
Proceedings

The second decision the court must make is whether to initiate
proceedings to terminate parental rights. MCL 712A.19a(6)
states:

“(6) If the court determines at a permanency
planning hearing that a child should not be
returned to his or her parent, the court may order
the agency to initiate proceedings to terminate
parental rights. Except as otherwise provided in
this subsection, if the child has been in foster care
under the responsibility of the state for 15 of the
most recent 22 months, the court shall order the
agency to initiate proceedings to terminate
parental rights.16 The court is not required to order
the agency to initiate proceedings to terminate
parental rights if 1 or more of the following apply:

“(a) The child is being cared for by relatives.

16 SCAO recommends the court set time guidelines for the DHS to file the termination petition. See MCL
712A.19(12), and SCAO memorandum at http://courts.michigan.gov/scao/resources/other/scaoadm/2008/
2008-05.pdf.
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“(b) The case service plan documents a
compelling reason for determining that filing
a petition to terminate parental rights would
not be in the best interest of the child.
Compelling reasons for not filing a petition to
terminate parental rights include, but are not
limited to, all of the following:

“(i) Adoption is not the appropriate
permanency goal for the child.

“(ii) No grounds to file a petition to
terminate parental rights exist.

“(iii) The child is an unaccompanied
refugee minor as defined in 45 CFR
400.11.

“(iv) There are international legal
obligations or compelling foreign policy
reasons that preclude terminating
parental rights.

“(c) The state has not provided the child’s
family, consistent with the time period in the
case service plan, with the services the state
considers necessary for the child’s safe return
to his or her home, if reasonable efforts are
required.”

MCR 3.976(E)(3) contains substantially the same language as
MCL 712A.19a(6).

The Michigan Supreme Court held in In re Mason, 486 Mich
142, 159-160 (2010), that the trial court committed clear error
when it failed to consider the fact that a respondent-father had
never been evaluated as a future placement or provided with
services. Specifically, the Supreme Court indicated:

“Although the initial conditions of MCL
712A.19a(6) were met—the children could not yet
be returned to respondent and they had been
placed out of their home for more than 15
months—the court and the DHS failed to consider
that respondent had never been evaluated as a
future placement or provided with services. . . .
[The DHS] disregarded respondent’s statutory
right to be provided services and, as a result,
extended the time it would take him to comply
with the service plan upon his release from
Page 17-18 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 17.5
prison—which was potentially imminent at the
time of the termination hearing. The state failed to
involve or evaluate respondent, but then
terminated his rights, in part because of his failure
to comply with the service plan, while giving him
no opportunity to comply in the future. This
constituted clear error. As [the Court] observed in
In re Rood, [483 Mich 73, 119 (2009),] a court may
not terminate parental rights on the basis of
‘circumstances and missing information directly
attributable to respondent’s lack of meaningful
prior participation.’” In re Mason, supra at 159-160.

3. Third Decision: Whether to Continue Placement

Thirdly, the court must determine whether to continue the
child’s placement. MCR 3.976(E)(4) states:

“(4) Other Permanency Plans. If the court does not
return the child to the parent, guardian, or legal
custodian, and if the agency demonstrates that
termination of parental rights is not in the best
interests of the child, the court may

“(a) continue the placement of the child in
foster care for a limited period to be set by the
court while the agency continues to make
reasonable efforts to finalize the court-
approved permanency plan for the child, 

“(b) place the child with a fit and willing
relative, or

“(c) upon a showing of compelling reasons,
place the child in an alternative planned
permanent living arrangement, or

“(d)appoint a juvenile guardian for the child
pursuant to MCL 712A.19a and MCR 3.979.

“The court must articulate the factual basis for its
determination in the court order adopting the
permanency plan.”

MCL 712A.19a(7) contains substantially similar language to
MCR 3.976(E)(4). However, MCL 712A.19a(7)(c) also provides
for the appointment of a guardian for the child as a placement
option when the DHS demonstrates that termination is not in
the child’s best interests, or the court does not order the DHS to
initiate termination proceedings.
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Note: SCAO recommends that the court exercise
the appointment of a guardian placement option
only when adoption is not an appropriate goal.17

Reasonable efforts to reunify a child and family
may be made concurrently with reasonable efforts
to place a child for adoption or with a legal
guardian. MCL 712A.19(13).

If the court places the child in a guardian’s or proposed
guardian’s home, the court must order the DHS to:

(1) Perform an investigation and file a written
report for a review hearing pursuant to MCL
712A.19a(11); 

(2) Perform a criminal record check within 7 days; 

(3) Perform a central registry clearance within 7
days; and

(4) Perform a home study and file a copy with the
court within 30 days, unless a home study was
conducted “within the immediately preceding 365
days, under [MCL 712A.13a(9)].” MCL
712A.19a(9). If a home study was performed
within the preceding 365 days, a copy of that home
study must be submitted to the court. Id.  

MCR 3.979(A)(1)(a)-(b) states:

(A) Appointment of Juvenile Guardian; Process. If the
court determines at a posttermination review
hearing or a permanency planning hearing that it
is in the child’s best interests, the court may
appoint a juvenile guardian for the child pursuant
to MCL 712A.19a or MCL 712A.19c.18 

(1) Under MCR 3.979(A), the court shall order
the Department of Human Services to: 

(a) conduct a criminal record check and
central registry clearance of the residents
of the home and submit the results to the
court within 7 days; and 

17 See MCL 712A.19(12), and SCAO memorandum at http://courts.michigan.gov/scao/resources/other/
scaoadm/2008/2008-05.pdf.
18 If the child is of Indian heritage, the Indian Child Welfare Act (ICWA) must be followed. See Chapter 20
for information on the ICWA.
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(b) perform a home study with a copy to
be submitted to the court within 28 days,
unless a home study has been performed
within the immediately preceding 365
days, in which case a copy of that home
study shall be submitted to the court.

“If a child for whom a juvenile guardianship is
proposed is in foster care, the court shall continue
the child’s placement and order the information
required above about the proposed juvenile
guardian. If the information required above has
already been provided to the court, the court may
issue an order appointing the proposed juvenile
guardian pursuant to [MCR 3.979](B).” MCR
3.979(A)(2). 

B. Order Appointing Juvenile Guardian

MCR 3.979(B) describes the process by which a juvenile guardian is
appointed:

“Order Appointing Juvenile Guardian. After receiving the
information ordered by the court under subsection
(A)(1), and after finding that appointment of a juvenile
guardian is in the child’s best interests, the court may
enter an order appointing a juvenile guardian. The
order appointing a juvenile guardian shall be on a form
approved by the state court administrator. Within 7
days of receiving the information, the court shall enter
an order appointing a juvenile guardian or schedule the
matter for a hearing. A separate order shall be entered
for each child.

“(1) Acceptance of Appointment. A juvenile guardian
appointed by the court shall file an acceptance of
appointment with the court on a form approved by
the state court administrator. The acceptance shall
state, at a minimum, that the juvenile guardian
accepts the appointment, submits to personal
jurisdiction of the court, will not delegate the
juvenile guardian’s authority, and will perform
required duties.

“(2) Letters of Authority. On the filing of the
acceptance of appointment, the court shall issue
letters of authority on a form approved by the state
court administrator. Any restriction or limitation of
the powers of the juvenile guardian must be set
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forth in the letters of authority, including but not
limited to, not moving the domicile of the child
from the state of Michigan without court approval.

“(3) Certification. Certification of the letters of
authority and a statement that on a given date the
letters are in full force and effect may appear on
the face of copies furnished to the juvenile
guardian or interested persons.

“(4) Notice. Notice of a proceeding relating to the
juvenile guardianship shall be delivered or mailed
to the juvenile guardian by first-class mail at the
juvenile guardian’s address as listed in the court
records and to his or her address as then known to
the petitioner. Any notice mailed first class by the
court to the juvenile guardian’s last address on file
shall be considered notice to the juvenile
guardian.”

C. Juvenile Guardian’s Duties and Authority

A person appointed to a juvenile guardianship has specific duties
and authority. MCR 3.979(E) states:

“Duties and Authority of Guardian Appointed to Juvenile
Guardianship. A juvenile guardianship approved under
these rules is authorized by the Juvenile Code and is
distinct from a guardianship authorized under the
Estates and Protected Individuals Code. A juvenile
guardian has all the powers and duties of a guardian set
forth under section 5215 of the Estates and Protected
Individuals Code.

“(1) Report of Juvenile Guardian. A juvenile guardian
shall file a written report annually within 56 days
after the anniversary of appointment and at other
times as the court may order. Reports must be on a
form approved by the state court administrator.
The juvenile guardian must serve the report on the
persons listed in MCR 3.921.

“(2) Petition for Conservator. At the time of
appointing a juvenile guardian or during the
period of the juvenile guardianship, the court shall
determine whether there would be sufficient assets
under the control of the juvenile guardian to
require a conservatorship. If so, the court shall
order the juvenile guardian to petition the probate
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court for a conservator pursuant to MCL 700.5401
et seq.

“(3) Address of Juvenile Guardian. The juvenile
guardian must keep the court informed in writing
within 7 days of any change in the juvenile
guardian’s address.

“(4) The juvenile guardian shall provide the court
and interested persons with written notice within
14 days of the child’s death.”

D. Jurisdiction and Court’s Responsibilities

Jurisdiction. The court’s jurisdiction over the guardianship
continues until released by court order. MCL 712A.19a(10)-(11);
MCR 3.979(C). The court must annually review a guardianship and
may conduct additional reviews as it deems necessary or order the
DHS or a court employee to conduct an investigation and file a
written report. MCL 712A.19a(11); MCR 3.979(D)(1)-(4).

In addition to reiterating the jurisdictional information in MCL
712A.19a, MCR 3.979(C) sets forth specific timelines for conducting
review hearings after a juvenile guardian is appointed. The court
rule also explains the effect a juvenile guardianship has on an
appointed guardian ad litem. It states:

“Court Jurisdiction; Review Hearings; Lawyer Guardian ad
Litem. The court’s jurisdiction over a juvenile
guardianship shall continue until terminated by court
order. The court’s jurisdiction over a juvenile under
section 2(b) of the Juvenile Code, MCL 712A.2(b), and
the jurisdiction of the MCI under section 3 of 1935 PA
220, MCL 400.203, shall be terminated after the court
appoints a juvenile guardian under this section and
conducts a review hearing pursuant to MCR 3.975 when
parental rights to the child have not been terminated, or
a review hearing pursuant to MCR 3.978 when parental
rights to the child have been terminated. The review
hearing following appointment of the juvenile guardian
must be conducted within 91 days of the most recent
review hearing if it has been one year or less from the
date the child was last removed from the home, or
within 182 days of the most recent review hearing if it
has been more than one year from the date the child was
last removed from the home. The appointment of the
lawyer-guardian ad litem in the child protective
proceeding terminates upon entry of the order
terminating the court’s jurisdiction pursuant to MCL
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712A. 2(b). At any time after a juvenile guardian is
appointed, the court may reappoint the lawyer-
guardian ad litem or may appoint a new lawyer-
guardian ad litem if the court is satisfied that such
action is warranted. A lawyer-guardian ad litem
appointed under this subrule is subject to the provisions
of MCL 712A.17d.”

Court’s responsibilities for judicial review. MCR 3.979(D) details
the court’s responsibilities after appointing a juvenile guardian:

“(1) Annual Review. The court shall conduct a review of a
juvenile guardianship annually. The review shall be
commenced within 63 days after the anniversary date of
the appointment of the guardian. The court may
conduct a review of a juvenile guardianship at any time
it deems necessary. If the report of the juvenile guardian
has not been filed as required by subrule (E)(1), the
court shall take appropriate action.

“(2) Investigation. The court shall appoint the
Department of Human Services or another person to
conduct an investigation of the juvenile guardianship of
a child when deemed appropriate by the court or upon
petition by the Department of Human Services or an
interested person.19 The investigator shall file a written
report with the court within 28 days of such
appointment and shall serve it on the other interested
parties listed in MCR 3.921(C). The report shall include
a recommendation regarding whether the juvenile
guardianship should continue or be modified and
whether a hearing should be scheduled. If the report
recommends modification, the report shall state the
nature of the modification.20

“(3) Judicial Action. After informal review of the report
provided in subrule (D)(2), the court shall enter an order
denying the modification or set a date for a hearing to
be held within 28 days.21

19 See SCAO form JC 95, Order Appointing Person to Investigate Juvenile Guardianship, at http://
courts.michigan.gov/scao/courtforms/juvenile/jc95.pdf.
20 See SCAO form JC 96, Report After Investigation of Juvenile Guardianship, at http://
courts.michigan.gov/scao/courtforms/juvenile/jc96.pdf.
21 See SCAO form JC 97, Order Following Investigation and Report on Juvenile Guardianship, at http://
courts.michigan.gov/scao/courtforms/juvenile/jc97.pdf.
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“(4) Upon notice of a child’s death the court shall enter
an order of discharge. The court may schedule a hearing
on the matter before entering an order of discharge.” 

Note: In order for the court to properly review the
guardianship, SCAO recommends that the court
require the guardian to report, at a minimum, the
following information:22

“[(1)] The guardian and child’s current
address and phone number.

“[(2)] The guardian’s willingness and ability
to continue to provide for the child’s welfare.

“[(3)] Information about the child’s education,
including the name of the child’s school and
current progress, including a copy of the
child’s most recent report card, if the child is
of sufficient age to attend school.

“[(4)] Information about the child’s physical
and emotional health, specifically if the child
is having any medical/dental problems of
concern and if the child has experienced any
traumatic event during the past year.

“[(5)] Information about other members of the
guardian’s household.”

Transfer of jurisdiction. The court’s jurisdiction over a juvenile
guardianship continues until released by court order. MCL
712A.19a(10)-(11); MCR 3.979(C). If the guardian relocates to
another county within Michigan, SCAO recommends that the court
that handled the child protective proceeding and determined that
appointment of a juvenile guardian was in the child’s best interests
retain its jurisdiction over the guardianship.23 However, the court
may transfer the guardianship.

Prior to transferring the juvenile guardianship, the transferring
court should contact the receiving court to make sure the receiving
court is willing to accept the guardianship. If the receiving court is
willing to accept the guardianship, the transferring court should
send either the original case file or a certified copy of the file to the
receiving court.

22 See MCL 712A.19(12), and SCAO memorandum at http://courts.michigan.gov/scao/resources/other/
scaoadm/2008/2008-05.pdf.
23 See the SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
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Upon revocation of a juvenile guardianship (including any action
on a petition to revoke or terminate the guardianship), MCR
3.979(F)(5)-(6) requires that jurisdiction over the child in the
previous child protective proceeding be reinstated. Because the
transferring court only transferred the juvenile guardianship and
not the child protective proceeding, the SCAO recommends that the
previous child protective proceeding be reopened in the county that
originally handled the child protective proceeding and appointed
the juvenile guardian. See Section 17.5(E) for a detailed discussion
of revocation of a guardianship.

Note: Because a dispositional review hearing must be
held within 42 days of revocation of the juvenile
guardianship, the receiving court should immediately
notify and forward copies of the juvenile guardianship
file to the transferring court. See MCR 3.979(F)(7).

E. Revocation of Guardianship

The court may hold a hearing to determine whether to revoke the
guardianship, on its own motion or upon petition from the DHS, the
child’s lawyer guardian ad litem, or the appointed guardian. MCL
712A.19a(13)-(14); MCR 3.979(F)(1).

If the court finds by a preponderance of evidence that it is not in the
child’s best interest to continue with the guardianship, the court
must revoke or terminate the guardianship and either appoint a
successor guardian or commit the child to the DHS. MCL
712A.19a(15); MCR 3.979(F)(5).

The changes made by 2008 PA 200 will require amendments to court
rules and changes to reporting relevant caseload data. On October 2,
2008, the SCAO issued a memorandum to address the issues.
According to the memorandum, “until court rules are adopted and
case management systems are reprogrammed accordingly, courts
should adopt interim measures to accommodate the provision to
appoint a juvenile guardian and terminate jurisdiction in the child
protective case.”

Note: The memorandum in its entirety may be accessed
at http://courts.michigan.gov/scao/features/mailings/
2008/10-02-08/CircuitCaseloadRevisions.pdf

Process required to revoke a guardianship. MCR 3.979 explains the
comprehensive process by which a juvenile guardianship may be
revoked. It also discusses the required postrevocation process. MCR
3.979(F)(2)-(7) state:
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“(2) Hearing. If a petition for revocation24 or
termination25 is filed with the court, the court shall hold
a hearing within 28 days to determine whether to grant
the petition to revoke or terminate the juvenile
guardianship. The court may order temporary removal
of the child under MCR 3.963 to protect the health,
safety, or welfare of the child, pending the revocation or
termination hearing. If the court orders removal of the
child from the juvenile guardian to protect the child’s
health, safety, or welfare, the court must proceed under
MCR 3.974(B).

“(3) Investigation and Report. In preparation for the
revocation or termination hearing, the court shall order
the Department of Human Services to perform an
investigation and file a written report of the
investigation. The report shall be filed with the court no
later than 7 days before the hearing. The report shall
include the reasons for terminating a juvenile
guardianship or revoking a juvenile guardianship, and
a recommendation regarding temporary placement, if
necessary.

“(4) Notice. The court shall ensure that interested
persons are given notice of the hearing as provided in
MCR 3.920 and MCR 3.921. The court may proceed in
the absence of interested persons provided that proper
notice has been given. The notice must inform the
interested persons of their opportunity to participate in
the hearing and that any information they wish to
provide should be submitted in advance to the court,
the agency, the lawyer-guardian ad litem for the child,
and an attorney for one of the parties.

“(5) Action Following Motion or Petition to Revoke Juvenile
Guardianship. After notice and a hearing on a petition to
revoke the juvenile guardianship, if the court finds by a
preponderance of evidence that continuation of the
juvenile guardianship is not in the child's best interests,
and upon finding that it is contrary to the welfare of the
child to be placed in or remain in the juvenile guardian’s
home and that reasonable efforts were made to prevent
removal, the court shall revoke the juvenile

24 See SCAO form JC 99, Petition to Revoke Juvenile Guardianship, Notice of Hearing, and Order for
Investigation, at http://courts.michigan.gov/scao/courtforms/juvenile/jc99.pdf.
25 See SCAO form JC 98, Petition to Terminate Appointment of Juvenile Guardian, Notice of Hearing, and
Order for Investigation, at http://courts.michigan.gov/scao/courtforms/juvenile/jc98.pdf.
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guardianship. The court shall enter an order revoking
the juvenile guardianship and placing the child under
the care and supervision of the Department of Human
Services on a form approved by the state court
administrator.26 Jurisdiction over the child under MCL
712A.2(b) is reinstated under the previous child
protective proceeding upon entry of the order revoking
the juvenile guardianship.

“(6) Action Following Petition to Terminate Appointment of
Juvenile Guardian. After notice and a hearing on a
petition to terminate the appointment of a juvenile
guardian, if the court finds it is in the child’s best
interests to terminate the appointment and if there is:

“(a) no successor, the court shall proceed
according to subrule (F)(5); or 

“(b) a successor, the court shall terminate the
appointment of the juvenile guardian and proceed
with an investigation and appointment of a
successor juvenile guardian in accordance with the
requirements of this rule, and the court’s
jurisdiction over the juvenile guardianship shall
continue. An order terminating a juvenile
guardianship and appointing a successor juvenile
guardian shall be entered on a form approved by
the state court administrator.27 

“(7) Dispositional Review Hearing. The court shall hold a
dispositional review hearing pursuant to MCR 3.973 or
MCR 3.978 within 42 days of revocation of a juvenile
guardianship. The Department of Human Services shall
prepare a case service plan and file it with the court no
later than 7 days before the hearing. Subsequent
postdispositional review hearings shall be scheduled in
conformity with MCR 3.974 and MCR 3.975.”

Maintaining Title IV-E Funding. To maintain a child’s Title IV-E
funding eligibility following a juvenile guardianship revocation and
reinstatement of the child protective proceeding, the court must
make “contrary to the welfare of the child findings” and place the
child with the DHS.28 The contrary to the welfare of the child findings
are made against the juvenile guardian (not the child’s parents).

26 See SCAO form JC 101, Order Regarding Revocation of Juvenile Guardianship, at http://
courts.michigan.gov/scao/courtforms/juvenile/jc101.pdf.
27 See SCAO form JC 100, Order Following Hearing on Petition to Terminate Appointment of Juvenile
Guardian, at http://courts.michigan.gov/scao/courtforms/juvenile/jc100.pdf.
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However, if the child has not lived with the juvenile guardian for
the last six consecutive months, the SCAO recommends the court to
make reasonable efforts and contrary to the welfare findings regarding
both the juvenile guardian and the child’s parents. If the court fails
to make a reasonable efforts finding in its order revoking the juvenile
guardianship, it needs to be made within 60 days of the revocation
order.

Note: A new petition alleging abuse and neglect does
not need to be filed against the guardian.

Other “planned permanent living arrangements.” MCR
3.976(A)(5) provides that as an alternative to returning a child
home, terminating parental rights, establishing a legal guardianship
for the child, or permanently placing a child with a fit and willing
relative, the court may order “another planned permanent living
arrangement.” However, the agency must document to the court “a
compelling reason for determining that it would not be in the best
interests of the child to follow one of the options listed [above].” Id.
Similarly, regulations implementing the Adoption & Safe Families
Act allow a court to order “another planned permanent living
arrangement” as an alternative to reunification, adoption,
guardianship, or relative placement if it finds a “compelling reason”
for the alternative. 45 CFR 1356.21(h)(3) states:

“(3) If the State concludes, after considering
reunification, adoption, legal guardianship, or
permanent placement with a fit and willing relative,
that the most appropriate permanency plan for a child is
placement in another planned permanent living
arrangement, the State must document to the court the
compelling reason for the alternate plan. Examples of a
compelling reason for establishing such a permanency
plan may include: 

(i) The case of an older teen who specifically
requests that emancipation be established as his/
her permanency plan; 

(ii) The case of a parent and child who have a
significant bond but the parent is unable to care for
the child because of an emotional or physical
disability and the child’s foster parents have
committed to raising him/her to the age of majority
and to facilitate visitation with the disabled parent;
or, 

28 See SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
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(iii) the Tribe has identified another planned
permanent living arrangement for the child.” 

17.6 Required Request for Termination of Parental Rights 
Under Federal Law

The federal Adoption & Safe Families Act requires that the state file or
join in filing a petition requesting termination of parental rights in certain
circumstances. Such a petition is required by 42 USC 675(5)(E) in the
following circumstances:

 if a child has been in foster care for 15 of the last 22 months, and 

 if a court has determined that a child has been abandoned or
the parent has committed murder of another child of the
parent; committed voluntary manslaughter of another child of
the parent; aided or abetted, attempted, conspired, or solicited
murder or voluntary manslaughter of another child of the
parent; or committed felony assault resulting in serious bodily
injury to the child or another child of the parent.

However, the state is not required to file or join in filing a petition for
termination of parental rights if the child is in the care of a relative, a state
agency has demonstrated a compelling reason why termination would
not be in the best interests of the child, or the state has not provided
necessary services for family reunification (in cases where reasonable
efforts to reunify the family must be made). Id.

The relevant implementing regulation, 45 CFR 1356.21(i), reiterates the
statute but adds more detail. It states as follows:

“(i) Application of the requirements for filing a petition to
terminate parental rights at [42 USC 675(5)(E)].

“(1) Subject to the exceptions in paragraph (i)(2) of this
section, the State must file a petition (or, if such a
petition has been filed by another party, seek to be
joined as a party to the petition) to terminate the
parental rights of a parent(s): 

(i) Whose child has been in foster care under the
responsibility of the State for 15 of the most recent
22 months. The petition must be filed by the end of
the child’s fifteenth month in foster care. In
calculating when to file a petition for termination
of parental rights, the State:
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(A) Must calculate the 15 out of the most
recent 22 month period from the date the
child is considered to have entered foster care
as defined at [42 USC 675(5)(F)] and § 1355.20
of this part;29 

(B) Must use a cumulative method of
calculation when a child experiences multiple
exits from and entries into foster care during
the 22 month period; 

(C) Must not include trial home visits or
runaway episodes in calculating 15 months in
foster care; and, 

(D) Need only apply [42 USC 675(5)(E)] to a
child once if the State does not file a petition
because one of the exceptions at paragraph
(i)(2) of this section applies;

(ii) Whose child has been determined by a court of
competent jurisdiction to be an abandoned infant
(as defined under State law). The petition to
terminate parental rights must be filed within 60
days of the judicial determination that the child is
an abandoned infant; or, 

(iii) Who has been convicted of one of the felonies
listed at paragraph (b)(3)(ii) of this section. Under
such circumstances, the petition to terminate
parental rights must be filed within 60 days of a
judicial determination that reasonable efforts to
reunify the child and parent are not required.

“(2) The State may elect not to file or join a petition to
terminate the parental rights of a parent per paragraph
(i)(1) of this section if: 

(i) At the option of the State, the child is being
cared for by a relative; 

(ii) The State agency has documented in the case
plan (which must be available for court review) a
compelling reason for determining that filing such
a petition would not be in the best interests of the
individual child. Compelling reasons for not filing

29 A child enters foster care on the earlier of the date that the court found a child to be abused or
neglected or the date of the child’s actual removal from his or her home. 45 CFR 1355.20(a).
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a petition to terminate parental rights include, but
are not limited to: 

(A) Adoption is not the appropriate
permanency goal for the child; or, 

(B) No grounds to file a petition to terminate
parental rights exist; or, 

(C) The child is an unaccompanied refugee
minor as defined in 45 CFR 400.111; or 

(D) There are international legal obligations
or compelling foreign policy reasons that
would preclude terminating parental rights;
or 

“(iii) The State agency has not provided to the
family, consistent with the time period in the case
plan, services that the State deems necessary for
the safe return of the child to the home, when
reasonable efforts to reunify the family are
required. 

“(3) When the State files or joins a petition to terminate
parental rights in accordance with paragraph (i)(1) of this
section, it must concurrently begin to identify, recruit,
process, and approve a qualified adoptive family for the
child.”

See also MCR 3.976(E)(3)(a)-(c), which contains language substantially
similar to the language in 45 CFR 1356.21(i)(2).

A child’s foster care caseworker may document a “compelling reason”
not to file a petition for termination of parental rights and present it to
the court at a permanency planning hearing. See DHS Services Manual,
CFF 722-7. This may satisfy the requirement of MCL 712A.19a(7) and
MCR 3.976(E)(3) that the agency demonstrate that termination of
parental rights is clearly not in a child’s best interests.30

30 See Section 17.5, above.
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In this chapter. . .

This chapter sets forth the applicable procedures, evidentiary standards,
and statutory bases for terminating a parent’s parental rights to a child.
Sections 18.1–18.16 discuss the required procedures and evidentiary
standards for hearings on termination of parental rights; Sections 18.17–
18.31 discuss the provisions of MCL 712A.19b(3) that allow for
termination of parental rights. Termination of a parent’s rights may be
considered at an initial disposition hearing or a hearing on a
supplemental petition. In either situation, the petitioner must establish a
statutory basis for termination of parental rights, and the court must
determine whether termination is clearly not in the child’s best interests.
These two “steps” of a hearing are discussed in Sections 18.7–18.8.
Sections 18.9–18.11 discuss the specific procedural requirements for
termination of rights at an initial disposition hearing or at a hearing on a
supplemental petition.

MCR 3.977 governs procedure at hearings on termination of parental
rights. MCR 3.977(A)(1) states:
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“This rule applies to all proceedings in which termination of
parental rights is sought. Proceedings for termination of
parental rights involving an Indian child are governed by 25
USC 1912 in addition to this rule.”

MCR 3.977(C)(2) states:

“Hearings on petitions seeking termination of parental rights
shall be given the highest possible priority consistent with
the orderly conduct of the court’s caseload.”

See Chapter 20 for the requirements in cases involving Indian children.
See Chapter 11 for discussion of evidentiary issues.

18.1 When the Court May Consider a Request for 
Termination of Parental Rights

The court cannot consider terminating a respondent-parent’s parental
rights and placing the child in the permanent custody of the court unless
it has first established jurisdiction over the child pursuant to MCL
712A.2(b).1 In re Riffe, 147 Mich App 658, 668 (1985), and In re Franzel, 24
Mich App 371, 373 (1970).

Note: Once a court has jurisdiction over a child, it has the
authority to conduct a termination hearing for each parent. In
re LE, 278 Mich App 1, 17 (2008).

A. At the Initial Dispositional Hearing

The court may enter an order terminating parental rights at the
initial dispositional hearing pursuant to a request in an original or
amended petition. MCL 712A.19b(1) and (4).2

In re AMAC, 269 Mich App 533, 540 (2006), the Court of Appeals
vacated a trial court’s order terminating parental rights because the
trial court erred in failing to provide the respondent a dispositional
hearing in accordance with MCR 3.973. The Court of Appeals
emphasized that “[t]he dispositional phase is particularly important
when permanent termination of parental rights is sought and the
respondent entered a plea of admission or a plea of no contest, or
when one of the statutory grounds for termination is clearly and
convincingly established during the adjudicative phase, because it
provides the respondent with an opportunity to persuade the court
that, although a statutory ground for termination is met,

1 See Section 4.2 for a summary of the statutory bases for personal jurisdiction.
2 See Section 18.9, below, for the required procedures.
Michigan Judicial Institute © 2011 Page 18-3



Section 18.2 Child Protective Proceedings Benchbook—Third Edition
termination is not in the best interests of the child.”  AMAC, supra at
538–39.

In AMAC, the Department of Human Services (DHS) filed a petition
seeking termination of respondent’s parental rights after the birth of
the child based on prior voluntary terminations of her parental
rights and other grounds. The trial court improperly entered an
opinion and order terminating respondent’s parental rights
following an adjudicative trial without conducting a dispositional
hearing as required by MCR 3.973. Based on the erroneous denial of
respondent’s rights under MCL 712A.19b(5), MCR 3.973, and MCR
3.977(E), the Court of Appeals vacated the order terminating
respondent’s parental rights to the child and remanded the matter
for a dispositional hearing. AMAC, supra at 540.

B. When the Child Is in Foster Care or in the Custody of a 
Guardian

If parental rights were not terminated at the initial dispositional
hearing and the child remains in foster care or in the custody of a
guardian or limited guardian, the court may hold a hearing to
decide whether to terminate parental rights following a
dispositional review hearing or permanency planning hearing. The
termination hearing is held after a supplemental petition is filed.
MCL 712A.19b(1).3

C. When the Child Is Not in Placement

A child need not be placed in foster care before a court may
entertain a petition requesting the termination of a respondent-
parent’s parental rights. In re Marin, 198 Mich App 560, 568 (1993). In
Marin, the Court of Appeals concluded that although the trial court
may be obligated under §19b(1) of the Juvenile Code to conduct a
hearing on termination when the child remains in foster care, that
section does not otherwise limit the conditions under which a
petition for termination may be entertained. Id.

18.2 Petition Requirements

A request for termination of parental rights must be made in an original,
amended, or supplemental petition. MCR 3.977(A)(2). Termination of
parental rights at the initial dispositional hearing may be requested in an
original or amended petition. MCR 3.977(E). Termination of parental

3 See Sections 18.10–18.11, below, for the required procedures.
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rights in other circumstances may be requested in a supplemental
petition. MCL 712A.19b(4) and MCR 3.977(F) and (H).

If a petition or an amended petition fails to request the termination of
parental rights, a subsequent order terminating parental rights must be
set aside. In re SLH, 277 Mich App 662, 674 (2008).

In In re Pardee, 190 Mich App 243, 247–50 (1991), the probate court
dismissed a petition for termination of respondent’s parental rights to his
youngest daughter, which alleged that respondent was likely to sexually
abuse this daughter at some time in the future. The petition was based in
part on respondent’s admission that he had sexually abused his oldest
daughter five years earlier. The probate court concluded that petitioner
failed to meet its burden of presenting clear and convincing evidence that
respondent was likely to abuse his younger daughter at some time in the
future. Three months later, the Department of Social Services (DSS, now
the Department of Human Services (DHS)) filed a second petition to
terminate respondent’s parental rights to his youngest daughter. The
second petition alleged that respondent had sexually abused the
youngest daughter after the dismissal of the first termination petition.
The probate court took new testimony regarding these allegations and
then granted the petition for termination. On appeal, respondent argued
that the doctrine of res judicata barred the second proceeding. The Court
of Appeals held that the second action was not barred in this case, as the
petitioner did not seek termination on the same grounds in both actions,
and as new evidence and changed circumstances were presented in the
second action.

18.3 Standing to File Petition Requesting Termination of 
Parental Rights

MCL 712A.19b(1) contains a list of persons who may file a petition
requesting termination of parental rights:

“. . . the prosecuting attorney, whether or not the prosecuting
attorney is representing or acting as legal consultant to the
agency or any other party, . . . the child, guardian, custodian,
concerned person as defined in subsection (6), agency, or
children’s ombudsman as authorized in . . . MCL 722.927. . . .”

“Concerned person” is defined in MCL 712A.19b(6) as follows:

“As used in this section, ‘concerned person’ means a foster
parent with whom the child is living or has lived who has
specific knowledge of behavior by the parent constituting
grounds for termination under subsection (3)(b) or (g)4 and
who has contacted the department, the prosecuting attorney,
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the child’s attorney, and the child’s guardian ad litem, if any,
and is satisfied that none of these persons intend to file a
petition under this section.”

In In re Huisman, 230 Mich App 372, 378–83 (1998), the Court of Appeals
held that a custodial parent has standing to file a petition requesting
termination of the noncustodial parent’s parental rights under the
Juvenile Code. After the parents divorced, the child’s mother attempted
to kill the child to prevent further contact with the father. The mother
was sentenced to prison. The father remarried and, after an unsuccessful
attempt to obtain a step-parent adoption under the Adoption Code, filed
a termination petition under the Juvenile Code. The Court of Appeals
interpreted “custodian” as used in MCL 712A.19b(1) to include a
custodial parent. Id. at 380–81.

However, in In re Swope, 190 Mich App 478, 480–81 (1991), the Court of
Appeals held that adoptive parents did not have standing to petition the
court under §19b of the Juvenile Code to terminate their own parental
rights to their adopted daughter. The Court concluded that parents
cannot petition to terminate their own parental rights “because the
statute was clearly enacted for the protection of children, rather than for
the convenience of parents.” Id. at 481.

The applicable court rule, MCR 3.977(A)(2), assigns the following
persons standing to file a petition requesting termination of parental
rights:

“(2) Parental rights of the respondent over the child may not
be terminated unless termination was requested in an
original, amended, or supplemental petition by:

(a) the agency, 

(b) the child, 

(c) the guardian, legal custodian, or representative of
the child, 

(d) a concerned person as defined in MCL 712A.19b(6), 

(e) the state children’s ombudsman, or

(f) the prosecuting attorney, without regard to whether
the prosecuting attorney is representing or acting as a
legal consultant to the agency or any other party.”

4 MCL 712A.19b(3)(b) allows for termination of parental rights due to physical injury or physical or sexual
abuse, and MCL 712A.19b(3)(g) allows for termination due to a failure to provide proper care or custody
(neglect). See Sections 18.19 and 18.24, below.
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“Party” defined. The parties to a proceeding to terminate parental rights
include the petitioner, child, respondent, and a parent, guardian, or legal
custodian of a child. MCR 3.903(A)(19)(b). Only persons granted
standing under a statute, court rule, or case law may participate in
proceedings to terminate parental rights. In re Foster, 226 Mich App 348,
357–59 (1997).

18.4 “Respondent” Defined

MCR 3.977(B) contains the following definition of “respondent” for the
purposes of a hearing on termination of parental rights:

“(B) Definition.  When used in this rule, unless the context
otherwise indicates, ‘respondent’ includes

(1) the natural or adoptive mother of the child;

(2) the father of the child as defined by MCR
3.903(A)(7).5

“‘Respondent’ does not include other persons to whom legal
custody has been given by court order, persons who are
acting in the place of the mother or father, or other persons
responsible for the control, care, and welfare of the child.”

18.5 No Right to Jury Trial

There is no right to a jury during hearings to determine whether to
terminate parental rights. MCR 3.977(A)(3). However, a party is entitled
to a jury during the “adjudicative phase” of proceedings involving a
request for termination of parental rights made in an original or
amended petition (i.e., at an initial disposition hearing).6

18.6 Suspension of Parenting Time

MCL 712A.19b(4) states in part:

“If a petition to terminate parental rights to a child is filed,
the court may suspend parenting time for a parent who is a
subject of the petition.”

However, MCR 3.977(D) states:

5 See Sections 5.1–5.2 for the definition of “father.”
6 See Section 18.9, below (termination at initial dispositional hearing).
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“(D) Suspension of Parenting Time. If a petition to
terminate parental rights to a child is filed, the court may
suspend parenting time for a parent who is a subject of the
petition.”

18.7 Standard and Burden of Proof Required to Establish 
Statutory Basis for Termination

There must be clear and convincing evidence that one or more of the
statutory criteria allowing for termination of parental rights have been
met. MCR 3.977(E)(3), (F)(1)(b), and (H)(3)(a), and MCL 712A.19b(3). The
“clear and convincing evidence” standard is necessary to satisfy the
requirements of due process under the Fourteenth Amendment to the
United States Constitution. Santosky v Kramer, 455 US 745, 767 (1982).

The Court of Appeals in Kefgen v Davidson, 241 Mich App 611, 625 (2000),
defined “clear and convincing evidence” as follows:

“‘Clear and convincing evidence is defined as evidence that
‘produce[s] in the mind of the trier of fact a firm belief or
conviction as to the truth of the allegations sought to be
established, evidence so clear, direct and weighty and
convincing as to enable [the factfinder] to come to a clear
conviction, without hesitancy, of the truth of the precise facts
in issue.’ . . . Evidence may be uncontroverted, and yet not be
“clear and convincing.” . . . Conversely, evidence may be
“clear and convincing” despite the fact that it has been
contradicted.’ In re Martin, 450 Mich. 204, 227; 538 N.W.2d
399 (1995), quoting In re Jobes, 108 N.J. 394, 407-408; 529 A.2d
434 (1987); see People v Williams, 228 Mich. App. 546, 557-558;
580 N.W.2d 438 (1998).’”

The party seeking to terminate parental rights has the burden of proving
that a statutory criterion for termination has been fulfilled. MCR
3.977(A)(3). The party seeking termination must prove parental unfitness
according to the statutory standards in §19b of the Juvenile Code;
termination of parental rights is improper where it has only been shown
that the child would be “better off” in foster care. Fritts v Krugh, 354 Mich
97, 115 (1958), and In re Atkins, 112 Mich App 528, 541 (1982).

In In re Archer, 277 Mich App 71, 75 (2007), clear and convincing evidence
supported termination of the mother’s parental rights under MCL
712A.19b(3)(b)(ii), (g), and (j), where the respondent-mother failed to
prevent the respondent-father from physically harming one of their
children and even after she filed for a personal protection order and a
divorce from the respondent-father, she continued to place her children
in danger by associating with known sex offenders, leaving her children
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with them, and even allowing one of the sex offenders to live in her
home.

Clear and convincing evidence supported termination of the mother’s
parental rights under MCL 712A.19b(3)(c)(i) and (3)(g), where the
respondent-mother failed to provide adequate housing and care for her
children, missed more than half of her random drug screens (which
resulted in suspension of visitation with her children), and was at risk of
relapsing due to the stress of caring for so many children. In re LE, 278
Mich App 1, 27-28 (2008).

In In re Bedwell, 160 Mich App 168 (1987), the trial court failed to specify a
statutory basis for termination in its final order. Instead, the court’s order
provided that, based upon “stipulation of the parties,” termination of the
respondent’s parental rights would not take effect for six months, and
that the order would be set aside if the respondent satisfied 11 conditions
in her Case Service Plan. Id. at 171. Respondent failed to satisfy six of the
conditions, and the court entered the order terminating her parental
rights. On appeal, the Court of Appeals held that this procedure placed
undue emphasis on compliance with the Case Service Plan.
Noncompliance with the conditions of the court for reunification of the
family may be considered but is not determinative of whether
termination should occur. Id. at 176.7 The Court stated that although a
similar procedure was used by the trial court but not criticized in In re
Adrianson, 105 Mich App 300, 319 (1981), in that case the petitioner had
proven by clear and convincing evidence that parental rights should be
terminated under the statute. Bedwell, supra at 177.

In In re Gazella, 264 Mich App 668 (2005), the trial court took jurisdiction
over the children and found statutory grounds for termination of the
respondent-mother’s parental rights to them. The trial court entered two
orders. The first order took jurisdiction of the children and required the
respondent-mother to comply with the Case Service Plan. The second
order terminated the respondent-mother’s parental rights to the children;
however the court suspended the effect of the termination order
contingent on respondent-mother’s compliance with all conditions of the
Case Service Plan. The agreement to suspend the effect of the termination
order to provide the respondent with an opportunity to comply with the
Case Service Plan is known as an Adrianson agreement. Adrianson
agreements provide that if a respondent complies with the conditions set
by the agreement, usually compliance with the Case Service Plan, then
the court would set aside the order terminating the respondent’s parental
rights. If the respondent fails to comply, then the termination order goes
into effect. In Gazella, the Court of Appeals held that use of an Adrianson

7 See also Section 17.5.
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agreement violates MCL 712A.19b(5) and MCR 3.977(E), (F)(1), and
(H)(3). The Court held:

“The statute and court rule are clear: once the court finds
there are statutory grounds for termination of parental rights,
the court must order termination of parental rights and must
further order that ‘additional efforts for reunification of the
child with the parent not be made,’ unless the court finds that
termination of parental rights to the child is clearly not in the
child’s best interest. . . . Once the statutory grounds for
termination have been proven (unless the court finds that
termination of parental rights to the child is clearly not in the
child’s best interest), the court must terminate parental rights
immediately. An Adrianson order cannot be entered.” Gazella,
supra at 673–74.

18.8 Requirements for the “Best Interest” Step

MCL 712A.19b(5) states as follows:

“If the court finds that there are grounds for termination of
parental rights and that termination of parental rights is in
the child’s best interests, the court shall order termination of
parental rights and order that additional efforts for
reunification of the child with the parent not be made.”

MCR 3.977(E), (F)(1)(b), and (H)(3) require the court to expressly find
that termination of parental rights is in the child’s best interests.

In In re Gazella, 264 Mich App 668 (2005), the trial court found statutory
grounds for termination of the respondent-mother’s parental rights and
entered an order terminating her parental rights. However, pursuant to
an Adrianson agreement,8 the court  suspended the effect of the
termination order. The Court of Appeals held that the use of Adrianson
agreements violates MCL 712A.19b(5) and MCR 3.977(E)(3), (F)(1), and
(H)(3). Gazella, supra at 673–74.

In Gazella, at the time it found the statutory grounds for termination
existed, the trial court stated:

“Now obviously I have not made findings on best interest
because by stipulation any order terminating her parental
rights will be suspended to determine whether she is able to
and does comply with conditions that may be set.”

8 See Section 18.7, above, for explanation of Adrianson agreements.
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The respondent-mother failed to comply with the conditions set, and the
trial court entered the order terminating her parental rights without
making best interest findings. Although the respondent-mother appealed
the termination of her parental rights, she did not raise the issue that the
trial court failed to make best interest findings. The Court of Appeals
indicated that an argument could be made that the termination order was
entered erroneously because the lower court made no best interest
findings. The Court of Appeals rejected this argument and stated the
following in dicta:

“Neither the statute nor court rule require the court to make
specific findings on the question of best interest, although
trial courts usually do. In fact, most trial courts go beyond the
question of whether termination is clearly not in a child’s best
interest and affirmatively find that termination is in a child’s
best interest. Such a finding is not required, but is
permissible if the evidence justifies it. The statute and court
rule provide that once a statutory ground for termination has
been established by the requisite standard of proof, the court
must enter an order of termination unless the court finds that
termination is clearly not in the child’s best interest. If the
court makes no finding regarding best interest, then the court
has not found that termination would clearly not be in the
child’s best interest. While it would be best for trial courts to
make a finding that there was insufficient evidence that
termination was clearly not in a child’s best interest, it is not
required where no party offers such evidence, as here. In
order for a valid termination order to enter, when no
evidence is offered that termination is clearly not in the
child’s best interest, all that is required is that at least one
statutory ground for termination be proved.” Id. at 677–78.

In In re LE, 278 Mich App 1, 29-30 (2008), the Court concluded that
termination of the mother’s parental rights was not contrary to the
children’s best interests where three of her four children were in
counseling and had behavioral problems to varying degrees, the mother
showed minimal compliance with the parent-agency agreement and had
not been able to provide the children with adequate housing, and due to
the mother’s failure to submit to drug screens, she had not seen her
children for the six months prior to the termination hearing.

Despite evidence showing that the mother took positive steps to address
her anger and emotional control issues, the trial court did not clearly err
when it concluded that termination of her parental rights was in the
child’s best interests where a psychological evaluation revealed that the
issues were unresolved, the mother did not show appropriate parenting
techniques during parenting time, she continued to place herself in
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abusive situations, and she had yet to establish a parent-child
relationship with her child. In re Jones, 286 Mich App 126, 129-130 (2009).

In In re Hansen, 285 Mich App 158, 164-166 (2009), the Court concluded
that despite the trial court’s failure to affirmatively find that termination
of the father’s parental rights was in the child’s best interests, the record
contained enough evidence to justify that finding had the court applied
the correct standard. Specifically, the record indicated that the father
never had custody of the child, the paternal aunt and uncle had cared for
the child most of her life, no bond existed between the father and child,
the father would be incarcerated for at least the next 12 years, and the
aunt and uncle wanted to adopt the child and give her permanence. Id.  

Respondent-parent does not have burden of production. A respondent-
parent does not have the burden of producing evidence that termination
of his or her parental rights is clearly not in the child’s best interests.
“[U]nder subsection 19b(5), the court may consider evidence introduced
by any party when determining whether termination is clearly not in a
child’s best interest. Further, even where no best interest evidence is
offered after a ground for termination has been established, we hold that
subsection 19b(5) permits the court to find from evidence on the whole
record that termination is clearly not in a child’s best interests.” In re Trejo,
462 Mich 341, 353 (2000), overruling In re Hall-Smith, 222 Mich App 470,
472–73 (1997) (footnote omitted). In Trejo, the Court concluded that the
evidence supported termination, where the respondent testified during
the “best interests phase” that she would “gradually introduce” the three
children to her new husband and then move the children into their new
home. Trejo, supra at 363–65. The Court also upheld the constitutionality
of subsection 19b(5), finding that a parent no longer has a right to
custody and control of a child once a statutory ground for termination of
parental rights has been established, and that subsection 19b(5) provides
an opportunity to reinstate those rights even though a parent may not
insist on it. Trejo, supra at 354–56.

The trial court erred when it failed to find that terminating the
respondents’ parental rights would be harmful to the children where,
among other reasons, termination would cause the children to lose ties to
their native language and culture. In re Orozco, 279 Mich App 12, 22
(2008). In Orozco, the Court of Appeals concluded that the evidence did
not support termination where (1) the respondents were close to their
children but were not allowed to take the children back to Guatemala
after being involuntary deported,9 (2) the DHS failed to prove any
alleged abuse or that the children would be harmed if returned to the
respondents, and (3) the DHS contributed to the respondents’ reluctance

9 Respondents could not take their children back to Guatemala because the trial court continued its
jurisdiction over the children after the respondents were deported.
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to communicate with it following the court’s order of parental
termination. In addition, the Court noted that the DHS’s subjective
contention that the children were better off in the United States was not
evidence that termination would not be inconsistent with the children’s
best interests.     

Rules of evidence do not apply. In determining whether termination of
parental rights is clearly not in the best interests of the child, all relevant
and material evidence, including oral and written reports, may be
received by the court and relied upon to the extent of its probative value,
even though such evidence may not be admissible at trial. The
respondent and the petitioner must be afforded an opportunity to
examine and controvert written reports received by the court and must
be allowed to cross-examine the individuals who made the reports when
those individuals are reasonably available. MCR 3.977(H)(2).10

Note: It may avoid delay to require the petitioner to list
evidence that will be tendered by written report, and to
provide that list to the attorneys for the respondent and
child. If either attorney wants to cross-examine the author of
a report, that attorney may subpoena him or her.

In camera interviews. The court does not have the authority to hold in
camera interviews with a child when making best interest findings in
child protective proceedings. In re HRC, 286 Mich App 444, 452-453
(2009). Specifically,

“[N]othing in the juvenile code, the case[]law, court rules or
otherwise, permits a trial court presiding over a termination
of parental rights case to conduct in camera interviews of the
children for purposes of determining their best interests.
Accordingly, we hold that a trial court presiding over a
juvenile proceeding has no authority to conduct in camera
interviews of the children involved.” In re HRC, supra at 454.

Defining a child’s best interests. The Juvenile Code does not contain a
definition of the “best interests of the child.” Although not directly
applicable to child protective proceedings, the Child Custody Act and
Adoption Code contain lists of factors that courts use to determine a
child’s best interests in custody and adoption proceedings. The factors
applicable to child custody cases may be found at MCL 722.23:

“As used in this act, ‘best interests of the child’ means the
sum total of the following factors to be considered,
evaluated, and determined by the court: 

10 The parties may challenge the weight to be given written reports, especially since such reports generally
contain “hearsay within hearsay.” See Sections 11.5(F) and (G).
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(a) The love, affection, and other emotional ties existing
between the parties involved and the child. 

(b) The capacity and disposition of the parties involved
to give the child love, affection, and guidance and to
continue the education and raising of the child in his or
her religion or creed, if any. 

(c) The capacity and disposition of the parties involved
to provide the child with food, clothing, medical care or
other remedial care recognized and permitted under the
laws of this state in place of medical care, and other
material needs. 

(d) The length of time the child has lived in a stable,
satisfactory environment, and the desirability of
maintaining continuity. 

(e) The permanence, as a family unit, of the existing or
proposed custodial home or homes. 

(f) The moral fitness of the parties involved. 

(g) The mental and physical health of the parties
involved. 

(h) The home, school, and community record of the
child. 

(i) The reasonable preference of the child, if the court
considers the child to be of sufficient age to express
preference. 

(j) The willingness and ability of each of the parties to
facilitate and encourage a close and continuing parent-
child relationship between the child and the other
parent or the child and the parents. 

(k) Domestic violence, regardless of whether the
violence was directed against or witnessed by the child. 

(l) Any other factor considered by the court to be
relevant to a particular child custody dispute.”

The factors contained in the Adoption Code are substantially similar to
those in the Child Custody Act. See MCL 710.22(f).

In child protective proceedings, it is inappropriate to compare a child’s
parent’s home or abilities to a relative’s or foster parent’s home or
abilities. In making the “best interests” determination under MCL
712A.19b(5), the court need not make findings with regard to the “best-
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interest factors” under the Child Custody Act. Examination of these
factors may be appropriate in certain cases, however. In re JS & SM, 231
Mich App 92, 99–103 (1998), overruled on other grounds 462 Mich 341
(2000).

The court may consider a child’s placement when making a best-interests
determination. In re Foster, 285 Mich App 630, 635 (2009). Specifically, in
In re Foster, 

“[T]he trial court did not consider [the child’s] foster home
placement when deciding whether statutory grounds
warranted termination of respondents’ parental rights and,
instead, considered [the child’s] placement when deciding
whether termination would be in [the child’s] best interests.
. . . [O]nce a statutory ground is established, a parent’s
interest in the care and custody of his or her child yields to
the state’s interest in the protection of the child. Thus, while it
is inappropriate for a court to consider the advantages of a
foster home in deciding whether a statutory ground for
termination has been established, such considerations are
appropriate in a best-interests determination.” In re Foster,
supra at 634-635 (internal citations omitted).

Court is not required to place child with relatives. If it is in the best
interests of the child, the court may terminate parental rights instead of
placing the child with relatives. See the following cases:

 In re IEM, 233 Mich App 438, 450–54 (1999) (trial court did not
err by failing to consider, prior to termination, placement of the
respondent-mother and the child with the respondent’s mother.
Although the child’s mother may be a fit custodian of the child
following termination, that determination must be made
independently of the decision to terminate parental rights);

 In re McIntyre, 192 Mich App 47, 52–53 (1991) (trial court
properly considered the best interests of the children in
terminating parental rights rather than placing the children
with an uncle, even though the uncle made considerable efforts
to plan for the children);

 In re Sterling, 162 Mich App 328, 341–42 (1987) (trial court did
not err in terminating parental rights rather than continuing its
temporary wardship of the child and placing the child with an
aunt, where a previous placement with the aunt had failed);

 In re Futch, 144 Mich App 163, 168–70 (1984) (trial court did not
err in terminating parental rights despite the availability of
relatives with whom to place the child, where those relatives
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failed to intervene when they became aware of the physical
abuse of the child); and

 In re Brown, 139 Mich App 17, 20–21 (1984) (trial court did not
err in refusing to place the child with maternal grandmother
rather than terminating parental rights, where the respondent-
mother, whose psychotic episodes resulted in physical abuse of
the child, would have been residing in the same house as the
child).

18.9 Termination of Parental Rights at Initial 
Dispositional Hearing

Certain serious circumstances require the DHS to file a petition
requesting termination of parental rights at the initial disposition
hearing. See MCL 722.638(1)–(2), discussed in Section 2.22. In all other
cases, the petitioner has discretion to request termination of parental
rights at the initial disposition hearing. 

MCL 712A.19b(4) allows a court to enter an order terminating parental
rights at an initial disposition hearing. MCR 3.977(E) sets forth the
procedural requirements for termination of parental rights at an initial
disposition hearing. That rule states:

“(E) Termination of Parental Rights at the Initial Disposition.  The
court shall order termination of the parental rights of a
respondent at the initial dispositional hearing held pursuant
to MCR 3.973, and shall order that additional efforts for
reunification of the child with the respondent shall not be
made, if

(1) the original, or amended, petition contains a request
for termination;

(2) at the trial or plea proceedings, the trier of fact finds
by a preponderance of the evidence that one or more of
the grounds for assumption of jurisdiction over the
child under MCL 712A.2(b) have been established; 

(3) at the initial disposition hearing, the court finds on
the basis of clear and convincing legally admissible
evidence that had been introduced at the trial or plea
proceedings, or that is introduced at the dispositional
hearing, that one or more facts alleged in the petition:

(a) are true, and
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(b) establish grounds for termination of parental
rights under  MCL 712A.19b(3)(a), (b), (d), (e), (f),
(g), (h), (i), (j), (k), (l), (m), or (n);11  

“(4) termination of parental rights is in the child’s best
interests.”

See In re SLH, 277 Mich App 662, 671, 674 (2008), where the trial court’s
order of termination at an initial dispositional hearing was set aside
because the petition did not request termination and because the
mother’s plea did not establish the court’s jurisdiction over the children
since she was not the respondent.

18.10 Termination of Parental Rights on the Basis of New 
or Different Circumstances

The court may terminate parental rights after a supplemental petition has
been filed on the basis of one or more circumstances that are new or
different from the offense for which the court took jurisdiction. MCR
3.977(F) states as follows:

“(F) Termination of Parental Rights on the Basis of Different
Circumstances.  The court may take action on a supplemental
petition that seeks to terminate the parental rights of a
respondent over a child already within the jurisdiction of the
court on the basis of one or more circumstances new or
different from the offense that led the court to take
jurisdiction.  

“(1) The court must order termination of the parental
rights of a respondent, and must order that additional
efforts for reunification of the child with the respondent
must not be made, if

(a) the supplemental petition for termination of
parental rights contains a request for termination;

(b) at the hearing on the supplemental petition, the
court finds on the basis of clear and convincing
legally admissible evidence that one or more of the
facts alleged in the supplemental petition:

(i) are true; and

11 Termination of parental rights under §19b(3)(c) may not be requested at an initial disposition hearing
because, under that statute, 182 days must elapse following an initial disposition order. See Section 18.20,
below.
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(ii) come within MCL 712A.19b(3)(a), (b),
(c)(ii), (d), (e), (f), (g), (i), (j), (k), (l), (m), or (n);
and12

“(c)termination of parental rights is in the child’s
best interests.”

“unless the court finds by clear and convincing evidence, in
accordance with the rules of evidence as provided in subrule
(G)(2), that termination of parental rights is not in the best
interests of the child.”

Time requirement for hearing on supplemental petition. MCR
3.977(F)(2) states:

“(2) Time for Hearing on Petition. The hearing on a
supplemental petition for termination of parental rights
under this subrule shall be held within 42 days after the filing
of the supplemental petition. The court may, for good cause
shown, extend the period for an additional 21 days.”

A court has discretion to order a continuance of a hearing on termination
of parental rights; dismissal of a supplemental petition is not a proper
remedy for failing to adhere to the applicable time requirements. In re
Jackson, 199 Mich App 22, 28–29 (1993). Furthermore, a court may extend
the time for hearing beyond the additional 21 days allowed under the
court rule. In re King, 186 Mich App 458, 461 (1990).

Legally admissible evidence required to establish factual basis for
parental unfitness. Legally admissible evidence must be used to
establish the factual basis of parental unfitness sufficient to warrant
termination of parental rights. MCR 3.977(F)(1)(b).

When termination is sought on the basis of allegations in an original
petition or on the basis of changed circumstances, legally admissible
evidence must be used to establish that the parent’s conduct meets one or
more of the statutory criteria for termination of parental rights. MCR
3.977(E)(3) and (F)(1)(b). However, if termination of parental rights is
sought on the same grounds that allowed the court to take jurisdiction of
the child, all relevant and material evidence may be admitted to
determine whether one or more of the statutory criteria have been
fulfilled. MCR 3.977(H)(2)–(3). The distinction between these two
situations was succinctly stated by the Court of Appeals in In re Snyder,
223 Mich App 85, 89–90 (1997):13

12 Termination of parental rights under §19b(3)(c)(i) may not be requested under this court rule because
that statutory provision requires termination to be based on the same circumstances that led to
adjudication. Termination under §19b(3)(h) is improper under this court rule because that statutory
provision allows for termination based on a parent’s imprisonment.
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“But the court rules distinguish two situations: (1) the basis
for the court taking jurisdiction of a child is related to the
basis for seeking termination of parental rights, and (2) the
basis for the court taking jurisdiction of a child is unrelated to
the basis for seeking termination of parental rights. In the
first situation, legally admissible evidence (under the rules
normally used in civil proceedings) will  already have been
adduced at the adjudicative-phase trial, and thus
supplemental proofs, which are presented on a background of
such legally admissible evidence, need not be admissible
under the Michigan Rules of Evidence. MCR 5.974(D)(3)
(termination sought in initial petition); MCR 5.974(F)(2)
(termination based on grounds related to those established in
initial petition). This will almost always be the case when
termination is sought in the original petition.

“In the second situation, the basis for terminating parental
rights lacks this background of legally admissible evidence
from the adjudicative phase and, thus, such a foundation
must be laid before probative evidence not admissible under
the Michigan Rules of Evidence may be considered. MCR
5.974(E)(1). This may or may not be the case when
termination is sought after the filing of the initial petition,
depending on the grounds for termination alleged.”

In In re Gilliam, 241 Mich App 133 (2000), the petitioner alleged that the
children suffered smoke inhalation when a fire broke out in respondent-
mother’s apartment, where the children had been left alone. The petition
also alleged that respondent-father, who was separated from
respondent-mother at the time of the fire, did not have a suitable home
for the children. A supplemental petition requesting termination of
respondent-father’s parental rights was later filed, alleging that he had
tested positive for drug use on several occasions and had failed to attend
parenting classes and drug abuse therapy sessions. Id. at 135–36. Only
inadmissible hearsay was presented at the termination hearing to
establish these new and different allegations. Id. at 137. The Court of
Appeals reversed and remanded the case to the trial court. Under
previous MCR 5.974(E)(1) and Snyder, supra, the new and different
allegations were required to be proven by legally admissible evidence.
Gilliam, supra at 137.

18.11 Termination of Parental Rights in Other Cases

MCL 712A.19b(1) states in part as follows:

13 Note that the Snyder Court construed court rules in effect prior to 2003.
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“Except as provided in subsection (4),14 if a child remains in
foster care in the temporary custody of the court following a
review hearing under section 19(3) of this chapter or a
permanency planning hearing under section 19a of this
chapter or if a child remains in the custody of a guardian or
limited guardian, . . . the court shall hold a hearing to
determine if the parental rights to a child should be
terminated and, if all parental rights to the child are
terminated, the child placed in permanent custody of the
court.”

The applicable court rule, MCR 3.977(H), states as follows:

“(H) Termination of Parental Rights; Other.  If the parental
rights of a respondent over the child were not terminated
pursuant to subrule (E) at the initial dispositional hearing or
pursuant to subrule (F) at a hearing on a supplemental
petition on the basis of different circumstances, and the child
is within the jurisdiction of the court, the court must, if the
child is in foster care, or may, if the child is not in foster care,
following a dispositional review hearing under MCR 3.975, a
progress review under MCR 3.974, or a permanency
planning hearing under MCR 3.976,  take action on a
supplemental petition that seeks to terminate the parental
rights of a respondent over the child on the basis of one or
more grounds listed in MCL 712A.19b(3). 

“(1) Time.

“(a) Filing Petition.  The supplemental petition for
termination of parental rights may be filed at any
time after the initial dispositional review hearing,
progress review, or permanency planning hearing,
whichever occurs first. 

“(b) Hearing on Petition.  The hearing on a
supplemental petition for termination of parental
rights under this subrule must be held within 42
days after the filing of the supplemental petition.
The court may, for good cause shown, extend the
period for an additional 21 days.

“(2) Evidence.  The Michigan Rules of Evidence do not
apply, other than those with respect to privileges,
except to the extent such privileges are abrogated by
MCL 722.631.  At the hearing all relevant and material

14 §19b(4) allows for termination of parental rights at an initial disposition hearing. See Section 18.9,
above.
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evidence, including oral and written reports, may be
received by the court and may be relied upon to the
extent of its probative value.  The parties must  be
afforded an opportunity to examine and controvert
written reports received by the court and shall be
allowed to cross-examine individuals who made the
reports when those individuals are reasonably
available.

“(3) Order.  The court must order termination of the
parental rights of a respondent and must order that
additional efforts for reunification of the child with the
respondent must not be made, if the court finds

“(a) on the basis of clear and convincing evidence
admitted pursuant to subrule (G)(2) that one or
more facts alleged in the petition:

“(i)are true; and

“(ii)come within MCL 712A.19b(3)[; and]

“(b) that termination of parental rights is in the
child’s best interests.”

Time requirement for hearing on supplemental petition. A court has
discretion to order a continuance of a hearing on termination of parental
rights; dismissal of a supplemental petition is not a proper remedy for
failing to adhere to the applicable time requirements. In re Jackson, 199
Mich App 22, 28–29 (1993). Furthermore, a court may extend the time for
hearing beyond the additional 21 days allowed under the court rule. In re
King, 186 Mich App 458, 461 (1990).

18.12 Required Findings by the Court

MCR 3.977(I) sets forth the requirements for a court’s findings following
a hearing on termination of parental rights. That rule states:

“(I) Findings.  

“(1) General.  The court shall state on the record or in
writing its findings of fact and conclusions of law.  Brief,
definite, and pertinent findings and conclusions on
contested matters are sufficient.  If the court does not
issue a decision on the record following hearing, it shall
file its decision within 28 days after the taking of final
proofs, but no later than 70 days after the
commencement of the hearing to terminate parental
rights.
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“(2) Denial of Termination.  If the court finds that the
parental rights of respondent should not be terminated,
the court must make findings of fact and conclusions of
law.

“(3) Order of Termination.  An order terminating parental
rights under the Juvenile Code may not be entered
unless the court makes findings of fact, states its
conclusions of law, and includes the statutory basis for
the order.”

Additional findings are required to terminate the parental rights of an
Indian child’s parent. MCR 3.977(G) states:

“In addition to the required findings in this rule, the parental
rights of a parent of an Indian child must not be terminated
unless: 

“(1) the court is satisfied that active efforts have been
made to provide remedial service and rehabilitative
programs designed to prevent the breakup of the Indian
family and that these efforts have proved unsuccessful,
and 

“(2) the court finds evidence beyond a reasonable
doubt, including testimony of at least one qualified
expert witness, that parental rights should be
terminated because continued custody of the child by
the parent or Indian custodian will likely result in
serious emotional or physical damage to the child.”

MCL 712A.19b(1) also contains requirements for a court’s findings and
order following a hearing on termination of parental rights:

“The court shall state on the record or in writing its findings
of fact and conclusions of law with respect to whether or not
parental rights should be terminated. The court shall issue an
opinion or order regarding a petition for termination of
parental rights within 70 days after the commencement of the
initial hearing on the petition. However, the court’s failure to
issue an opinion within 70 days does not dismiss the
petition.”

Violation of time requirements. A violation of the requirement in former
MCR 5.974(G)(1) and current MCR 3.977(I)(1) that the trial court file a
written decision no later than 70 days after commencement of the
termination hearing does not require reversal unless a failure to reverse
would be inconsistent with substantial justice. In re TC, 251 Mich App
368, 371 (2002). In TC, the trial court failed to comply with the 70-day
requirement in former MCR 5.974(G)(1) because it took its ultimate
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decision under advisement at the close of the termination hearing. The
trial court issued its written opinion terminating the rights to one of the
children involved over 11 months after commencement of the
termination hearing. TC, supra at 369 n 1. The Court of Appeals noted
that MCL 712A.19b(1) explicitly states that “failure to issue an opinion
within 70 days does not dismiss the petition” but rejected respondent’s
argument that the omission of such language from former MCR
5.974(G)(1) signalled the Michigan Supreme Court’s rejection of the
statute’s lack of a sanction. TC, supra at 370. Instead, consistent with
previous decisions finding that violations of other time limits did not
require reversal, the Court of Appeals concluded that it would be
illogical to introduce further delay of the proceedings to remedy delay.
Pursuant to former MCR 5.902(A) (and current MCR 3.902(A)), MCR
2.613(A) governs limitations on corrections of error. That rule states:

“(A) Harmless Error. An error in the admission or the
exclusion of evidence, an error in a ruling or order, or an
error or defect in anything done or omitted by the court or by
the parties is not ground for granting a new trial, for setting
aside a verdict, or for vacating, modifying, or otherwise
disturbing a judgment or order, unless refusal to take this
action appears to the court inconsistent with substantial
justice.” TC, supra at 371.

Termination of rights of unidentified father. If no legal father has been
established, a court may include in its order a provision that terminates
the rights of the child’s mother and sole legal parent, and the rights of the
child’s biological father, including any rights “Richard Roe” may have.

18.13 Required Advice of Rights

Immediately after entering an order terminating parental rights, the
court must advise the respondent-parent orally or in writing of his or her
rights. MCR 3.977(J) states:

“(J) Respondent’s Rights Following Termination.

“(1) Advice. Immediately after entry of an order
terminating parental rights, the court shall advise the
respondent parent orally or in writing that:

(a) The respondent is entitled to appellate review
of the order.

(b) If the respondent is financially unable to
provide an attorney to perfect an appeal, the court
will appoint an attorney and furnish the attorney
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with the portions of the transcript and record the
attorney requires to appeal.15

(c) A request for the assistance of an attorney must
be made within 14 days after notice of the order is
given or an order is entered denying a timely filed
postjudgment motion. The court must then give a
form to the respondent with the instructions (to be
repeated on the form) that if the respondent
desires the appointment of an attorney, the form
must be returned to the court within the required
period (to be stated on the form).

(d) The respondent has the right to file a denial of
release of identifying information, a revocation of a
denial of release, and to keep current the
respondent’s name and address as provided in
MCL 710.27.16

“(2) Appointment of Attorney.

(a) If a request is timely filed and the court finds
that the respondent is financially unable to provide
an attorney, the court shall appoint an attorney
within 14 days after the respondent’s request is
filed. The chief judge of the court shall bear
primary responsibility for ensuring that the
appointment is made within the deadline stated in
this rule.

(b) In a case involving the termination of parental
rights, the order described in (I)(2) and (3) must be
entered on a form approved by the State Court
Administrator’s Office, entitled “Claim of Appeal
and Order Appointing Counsel,” and the court
must immediately send to the Court of Appeals a
copy of the Claim of Appeal and Order
Appointing Counsel, a copy of the judgment or
order being appealed, and a copy of the complete
register of actions in the case. The court must also
file in the Court of Appeals proof of having made
service of the Claim of Appeal and Order
Appointing Counsel on the respondent(s),
appointed counsel for the respondent(s), the court
reporter(s)/recorder(s), petitioner, the prosecuting
attorney, the lawyer-guardian ad litem for the

15 See Section 7.4.
16 See Adoption Proceedings Benchbook--Revised Edition (MJI, 2009), Section 4.6(G).
Page 18-24 Michigan Judicial Institute © 2011



Child Protective Proceedings Benchbook—Third Edition Section 18.13
child(ren) under MCL 712A.13a(1)(f),17 and the
guardian ad litem or attorney (if any) for the
child(ren). Entry of the order by the trial court
pursuant to this subrule constitutes a timely filed
claim of appeal for the purposes of MCR 7.204.

“(3) Transcripts. If the court finds that the respondent is
financially unable to pay for the preparation of
transcripts for appeal, the court must order transcripts
prepared at public expense.”

See SCAO Forms JC 44 and JC 84.

Voluntary Termination of Parental RightsA parent may
voluntarily consent to termination of his or her parental rights without
the court announcing a statutory basis for termination.18 In re Toler, 193
Mich App 474, 477 (1992). Note, however, that in child protective
proceedings, jurisdiction cannot be conferred on the Family Division by
consent of the parties. In re Youmans, 156 Mich App 679, 684 (1986). 

In voluntarily terminating his or her parental rights during a child
protective proceeding, the parent may do one of the following:

(1) Execute a release and termination of parental rights under
the Adoption Code.19 

Note: If a parent elects to release his or her parental
rights under the Adoption Code, a new case is opened
under the Adoption Code and the neglect and abuse
case continues in a separate proceeding.

(2) Admit to a ground for termination or enter a no contest
plea under the Juvenile Code. In re Toler, 193 Mich App 474,
477 (1992). 

Note: The court must still find that the termination of
parental rights is in the child’s best interests. See Section
18.8.

A voluntary release of parental rights for purposes of adoption must
comply with the Adoption Code, and the court’s failure to properly
execute a release and termination of parental rights under the Adoption

17 MCL 712A.13a has been amended. See now MCL 712A.13a
(1)(g).
18 For special procedures applicable to cases involving Indian children, see Section 20.13.
19 See Section 2.1, Adoption Proceedings Benchbook—Revised Edition (MJI, December 2009).
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Code will invalidate a termination order. In re Buckingham, 141 Mich App
828, 837 (1985).

Once the court properly executes a release and termination of parental
rights under the Adoption Code, it cannot terminate those same parental
rights under the Juvenile Code. In re Jones, 286 Mich App 126, 128 (2009).
In In re Jones, the Department of Human Services (DHS) sought
involuntary termination of the parents’ parental rights to their daughter
under the Juvenile Code after both parents, in lieu of child protective
proceedings, had already voluntarily released their parental rights under
the Adoption Code. The court terminated the parents’ parental rights
pursuant to the Adoption Code and released the daughter to the DHS.
Following the termination, the court attempted to terminate the parental
rights under the Juvenile Code. On appeal, the Court of Appeals held
that the court clearly erred when it attempted to terminate parental rights
to the daughter under the Juvenile Code after it properly executed a
release and termination of parental rights under the Adoption Code.
Specifically,

“That attempted termination under the [J]uvenile [C]ode was
without effect and was clearly improper, because the parents
no longer possessed any parental rights that could be
terminated. Their parental rights had previously been
terminated under the Adoption Code, a completely separate
statutory proceeding from a termination under the [J]uvenile
[C]ode. Once a parent voluntarily releases his or her child to
the [DHS] or to a child placement agency under the Adoption
Code, and the release is accepted by the court, and the court
enters an order terminating that parent’s rights to the child,
that parent no longer has any parental rights subject to
termination under the Juvenile ]ode.” In re Jones, 286 Mich
App at 128.

Note: In In re Jones, the Court of Appeals also found that
the trial court erred when it terminated the respondent-
mother’s parental rights to her son (her second child)
under MCL 712A.19b(3)(l).20 In re Jones, 286 Mich App
at 128. Because MCL 712A.19b(3)(l) applies to
involuntary terminations under the Juvenile Code, the
trial court should have terminated the respondent-
mother’s rights to her son under MCL 712A.19b(3)(m),21

the statutory provision that applies to voluntary
terminations under the Adoption Code. In re Jones, supra
at 129. 

20 See Section 18.29 for a detailed discussion of MCL 712A.19b(3)(l).
21 See Section 18.30 for a detailed discussion of MCL 712A.19b(3)(m).
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18.14 Termination of One Parent’s Rights Under the 
Juvenile Code

The Michigan Court Rules and MCL 712A.19b allow for the termination
of the parental rights of one of two parents. See MCR 3.977 (“respondent”
is used in singular throughout rule) and MCR 3.977(B)(1)–(2)
(“respondent” defined as the natural or adoptive mother “and/or” the
father of the child), and In re Marin, 198 Mich App 560, 566 (1993) (use of
singular “parent” in §19b(1) indicates legislative intent to allow
termination of one parent’s rights). If the rights of one parent are
terminated, the other parent may be entitled to custody of the child.

For cases involving termination of one parent’s rights, see the following:

 In re Arntz, 418 Mich 941 (1984) (father’s parental rights were
reinstated by the Michigan Supreme Court after the trial court
terminated both parents’ rights for respondent-mother’s failure
to visit the respondents’ children, who were placed with
paternal grandparents);

 In re Campbell, 129 Mich App 780, 784–85 (1983) (where
respondent-mother’s parental rights were terminated because
of neglect, the trial court properly dismissed that portion of the
petition pertaining to the child’s noncustodial father, as the
father, if he continued to participate in treatment, would be
able to provide proper care for child);

 In re Emmons, 165 Mich App 701 (1988) (children were properly
placed with their noncustodial parent following the
termination of their custodial parent’s rights on grounds of
sexual abuse);

 In re SR, 229 Mich App 310, 316–17 (1998) (respondent-father’s
rights were properly terminated after he was convicted of
attempting to murder his daughter and commit suicide, even
though following conviction and before termination
proceedings were initiated the child was in the custody of the
non-offending parent and the offending parent was in prison);
and

 In re Huisman, 230 Mich App 372, 382 (1998) (where the child’s
father and step-mother unsuccessfully attempted to terminate
respondent-mother’s parental rights under the “step-parent
adoption” provisions of the Adoption Code, respondent-
mother’s rights were properly terminated under the Juvenile
Code pursuant to a petition filed by the father and step-mother,
and placement of the child with the father and step-mother was
proper).
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18.15 Effects of Termination of Parental Rights

Parental rights to a child include the rights to custody, control, services,
and earnings. See MCL 722.2. If all parental rights to a child are
terminated, the child will be placed in the permanent custody of the
court. MCL 712A.19b(1). If the court terminates parental rights, the court
must order that additional efforts for the reunification of the child with
the respondent-parent will not be made. MCL 712A.19b(5). The court
may then commit the child to the Michigan Children’s Institute of the
DHS for adoptive planning, supervision, care, and placement. See MCL
400.203(a)(i) and SCAO Form JC 63. MCL 400.204(1) states in part:

“Within 30 days after an order is made committing a child to
the superintendent of the Michigan children’s institute, the
court shall send to the superintendent a certified copy of the
petition, the order of disposition in the case, and the report of
the physician who examined the child. Upon receipt of the
order the superintendent of the Michigan children’s institute
shall notify the court of the child’s placement so that the court
may cause the child to be transported to that placement. . . .” 

A. Reinstatement of Parental Rights Following Rehearing 

Parental rights may be reinstated by a supplemental order of
disposition entered after rehearing pursuant to MCL 712A.21(1).
The petition for rehearing must be filed not later than 20 days after
the date of entry of the order terminating parental rights. Id.22

B. Child Support Obligations

According to MCL 722.2, parental rights to a child include the rights
to custody, control, services, and earnings. However, “[u]nder the
plain language of [MCL 722.2], parental rights do not include or
contemplate parental obligations. Rather, it is the very next
statutory provision [(MCL 722.3)] that identifies the parental
obligations imposed by the Legislature.” In re Beck, 488 Mich 6, 12
(2010), aff’g on other grounds 287 Mich App 400 (2010).

In In re Beck, the Michigan Supreme Court upheld the lower court’s
order that required a father to continue paying child support after
his parental rights were involuntarily terminated. In re Beck, 488
Mich at 15-16. Specifically, the Michigan Supreme Court found that

“[b]ecause the parental rights identified in MCL 722.2
are distinct and detached from the parental duty

22 See Section 12.13 for the procedural requirements.
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identified in MCL 722.3, it is clear that the Legislature
has determined that parental rights are independent
from parental duties. Nothing in either MCL 722.2 or
MCL 722.3 evinces any legislative intent that either
statutory provision is connected to or conditioned on
the other. There is no indication that the duty of support
is conditioned on the retention of parental rights, just as
there is no indication that the exercise of parental rights
is conditioned on fulfilling the parental obligation to
support.

“The plain language of the termination statute, MCL
712A.19b, only implicates ‘parental rights.’ Thus, when
parental rights are terminated, what is lost are those
interests identified by the Legislature as parental rights.
In other words, the terminated parent loses any
entitlement to the ‘custody, control, services and
earnings of the minor . . . .’ Because nothing in the
language of MCL 712A.19b affects the duty of support
articulated in MCL 722.3, the obligation remains intact.

“Thus, even after a parent’s rights have been
terminated, the obligation to support continues ‘unless
a court of competent jurisdiction modifies or terminates
the obligation . . . .’ This provision of MCL 722.3
indicates that a court has the discretion to terminate or
modify a parent’s obligation to provide support, but is
not compelled to do so. In [In re Beck], the trial court
expressly declined to modify or terminate respondent[-
father’s] child support obligation, and respondent has
made no showing that the trial court’s decision was an
abuse of discretion. Accordingly, respondent[-father]
remains responsible for supporting his minor children.”
In re Beck, 488 Mich at 14-16.

In addition, the Court of Appeals held in Evink v Evink, 214 Mich
App 172, 174-176 (1995), that where a father voluntarily released his
parental rights to his child after a petition alleging child abuse was
filed, the termination of the father’s parental rights did not
extinguish his obligation to pay child support.  

As such, unless the child is being adopted, the lower court’s entry of
an order voluntarily or involuntarily terminating a parent’s parental
rights does not automatically terminate the parent’s parental
responsibility of supporting his or her minor child. In re Beck, 488
Mich at 15-16. See Sturak v Ozomaro, 238 Mich App 549, 566 (1999),
citing Evink, supra, where the Court found that “[o]nly a child’s
adoption relieves the natural parents from their obligation to
support the child.” Rather, the parent’s parental responsibility of
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supporting his or her minor child “continues unless the duty is
modified or terminated by a court of competent jurisdiction.” In re
Beck, 488 Mich at 15.

18.16 An Overview and History of §19b(3) of the Juvenile 
Code

Several of the cases cited in Sections 18.18–18.31, below, were decided
under the statute governing termination of parental rights prior to its
extensive revision in 1988. See 1988 PA 224, which added §19b to the
Juvenile Code, effective April 1, 1989. Prior to 1988 PA 224, the grounds
for termination of parental rights were contained in §19a of the Juvenile
Code.

Since 1988, the number of statutory grounds for termination of parental
rights under the Juvenile Code has increased from 6 to 14. See the
following:

 1990 PA 314, §1, added subsections (3)(d), (e), and (f), which
provide for three different grounds for termination of parental
rights after the appointment of a limited or “full” guardian.

 1994 PA 264, §1, added subsection (3)(j), which provides for
termination of parental rights if there is a reasonable likelihood
that the child will be harmed if he or she is returned to a parent.

 1997 PA 169 added subsections (3)(k), (l), and (m), which
provide for termination of parental rights based upon a
parent’s prior abuse of another child, or upon a parent’s prior
voluntary or involuntary termination of parental rights to
another child.

 1998 PA 530 added subsection (3)(n), which provides for
termination of parental rights based upon a parent’s conviction
of a serious criminal offense. 1998 PA 530 also added
subsection (3)(b)(iii), which provides for termination of
parental rights when a child or sibling of the child has suffered
a physical injury or sexual abuse caused by a nonparent adult.

 2000 PA 46 added subsections (3)(k)(vii) and (viii), which
provide for termination of parental rights based on the
voluntary manslaughter of a child or sibling, or aiding and
abetting, attempting, conspiring, or soliciting the murder or
voluntary manslaughter of a child or sibling.

 2000 PA 232, §1, added subsection (3)(a)(iii), which provides for
termination of parental rights where a parent voluntarily
surrenders a newborn under the Safe Delivery of Newborns
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Law, MCL 712.1 et seq., and does not request custody within 28
days of surrendering the child.

Cases decided under older versions of the statute governing termination
of parental rights may still be useful for guidance in a particular case.
Therefore, they are provided below along with quotations of the
statutory language that existed at the time the cases were decided.
Relevant statutory history is also provided in margin notes.

It should also be noted that termination of parental rights is rarely sought
under a single statutory provision. This is partly because several of the
statutory provisions overlap or cover the same conduct or condition. For
example, a parent who deserts or abandons a child may have his or her
rights terminated under §19b(3)(a) (desertion), §19b(3)(c) (failure to
rectify condition leading to the taking of jurisdiction), §19b(3)(g)
(neglect), and §19b(3)(j) (reasonable likelihood of harm to child if
returned home). Other combinations are also possible. In the case
summaries below, when parental rights were terminated under more
than one statutory provision, it may be noted.

MCL 712A.19b(3) currently provides that the court may terminate a
parent’s parental rights if it finds, by clear and convincing evidence, that
one or more of the following statutory criteria, discussed in Sections
18.18–18.31, are fulfilled. 

18.17 Termination on the Grounds of Desertion–
§19b(3)(a)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that the child has been deserted under any of the
following circumstances:

“(i)  The child’s parent is unidentifiable, has deserted the
child for 28 or more days, and has not sought custody of the
child during that period. For the purposes of this section, a
parent is unidentifiable if the parent’s identity cannot be
ascertained after reasonable efforts have been made to locate
and identify the parent. 

“(ii) The child’s parent has deserted the child for 91 or more
days and has not sought custody of the child during that
period. 

“(iii)  The child’s parent voluntarily surrendered the child to
an emergency service provider under chapter XII and did not
petition the court to regain custody within 28 days after
surrendering the child.”
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Petition Requirements

A petition based on subsection (3)(a)(i) should include:

 the date that the child was deserted and the number of days
that have passed since that date;

 the circumstances under which the child was deserted; and

 the facts that support the finding that reasonable but
unsuccessful efforts have been made to locate and identify the
parents and that at least 28 days have passed since the child
was deserted.

A petition based on subsection (3)(a)(ii) should include:

 the date that the child was deserted and the number of days
that have passed since that date;

 the circumstances under which the child was deserted;

 the names of the parents; and

 the facts that support the finding that the parents have not
sought custody of the child for at least 91 days following the
parents’ desertion of the child.

A petition based on subsection (3)(a)(iii) should include:

 the date that the child was surrendered to an emergency
service provider and the number of days that have passed since
that date; 

 the circumstances under which the child was surrendered; and

 the facts that support the finding that at least 28 days have
passed since the child was surrendered, and that the parent did
not petition the court to regain custody of the child within 28
days after surrendering the child.

Case Law

The following cases construe §19b(3)(a)(ii) (identified parent has deserted
child for 91 days or more and has not sought custody):

 In re Orozco, 279 Mich App 12, 18-19 n 3 (2008)
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A respondent’s involuntary deportation did not constitute a desertion of
the children for purposes of §19b(3)(a)(ii). The Court of Appeals found
that 

“[t]he dictionary definitions of the words ‘desert’ and
‘desertion’ indicate that desertion is an intentional or willful
act. Because respondents were involuntarily deported, the
family court properly concluded that they had not ‘deserted’
their children within the meaning of § 19b(3)(a)(ii).” Orozco,
supra at 18-19 n 3. (Internal citations omitted.)

 In re TM (After Remand), 245 Mich App 181, 193–94 (2001)

Where respondent-mother had no contact with and made no effort to
obtain custody of her child for more than two years preceeding trial,
termination of her rights was proper under §19b(3)(a)(ii) despite
respondent-mother’s efforts to obtain custody of her child years earlier.

 In re Hall, 188 Mich App 217, 223–24 (1991)23

Where respondent-mother had “little or no contact” with her children
after they were placed with their grandmother, the evidence was
sufficient for termination under §19b(3)(a)(ii).

 In re Mayfield, 198 Mich App 226, 230, 235 (1993)

Where the respondent-noncustodial parent failed to appear at hearings,
failed to provide support, and had not seen his son for over two years,
there was clear and convincing evidence supporting termination under
§19b(3)(a)(ii).

Prior case law. Prior to the enactment of 1988 PA 224, the predecessor to
current §19b(3)(a) stated that termination was proper upon a finding
that:

“The child is left with intent of desertion and abandonment
by his parent or guardian in the care of another person
without provision for his support or without communication
for a period of at least 6 months. The failure to provide
support or to communicate for a period of at least 6 months
shall be presumptive evidence of the parent’s intent to
abandon the child. If, in the opinion of the court, the evidence
indicates that the parent or guardian has not made regular
and substantial efforts to support or communicate with the
child, the court may declare the child deserted and

23 Termination in both Hall and Mayfield was also granted because of respondents’ failure to provide
proper care or custody (neglect). See §19b(3)(g), discussed at Section 18.24, below.
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abandoned by his parent or guardian.” MCL 712A.19a(b)
(repealed as of April 1, 1989).

For cases interpreting this section, see the following:

 In re Sterling, 162 Mich App 328, 336 (1987) (where unrefuted
evidence established that respondent failed to support and had
no contact with her children during the six months prior to the
termination hearing, termination was proper);

 In re Sears, 150 Mich App 555, 561 (1986) (respondent’s failure
to support or communicate with her children, who were placed
with a temporary guardian, for three years prior to termination
hearing constituted presumptive evidence of desertion and
abandonment); and

 In re Schejbal, 131 Mich App 833, 837 (1984) (termination was
proper where the children were abandoned after they were
placed in foster care).

18.18 Termination on the Grounds of Physical Injury or 
Sexual Abuse–§19b(3)(b)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that the child or a sibling of the child has suffered
physical injury or physical or sexual abuse under either of the following
circumstances:

“(i) The parent’s act caused the physical injury or physical or
sexual abuse and the court finds that there is a reasonable
likelihood that the child will suffer from injury or abuse in
the foreseeable future if placed in the parent’s home. 

“(ii)  The parent who had the opportunity to prevent the
physical injury or physical or sexual abuse failed to do so and
the court finds that there is a reasonable likelihood that the
child will suffer injury or abuse in the foreseeable future if
placed in the parent’s home. 

“(iii)  A nonparent adult’s act caused the physical injury or
physical or sexual abuse and the court finds that there is a
reasonable likelihood that the child will suffer from injury or
abuse by the nonparent adult in the foreseeable future if
placed in the parent’s home.”

Petition Requirements

A petition based on subsection (3)(b)(i) should include:
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 a description of the respondent-parent’s acts that caused the
child’s injuries or abuse;

 a description of the injury or abuse suffered by the child;

 the name of the child or sibling who suffered the injury or
abuse; and

 the facts that support a finding that the child will suffer further
injury or abuse if returned to the care of the respondent-parent.

A petition based on subsection (3)(b)(ii) should include:

 the name of the parent who caused the child’s injury or abuse;

 a description of the acts that caused the injury or abuse;

 a description of the injury or abuse suffered by the child;

 the name of the child or sibling who suffered the injury or
abuse;

 a description of how the respondent-parent had the
opportunity to prevent the injury or abuse and failed to do so;
and

 the facts that support a finding that the child will suffer further
injury or abuse if returned to the home of the respondent-
parent.

A petition based on subsection (3)(b)(iii) should include:

 the name of the nonparent adult24 who caused the child’s
injury or abuse;

 a description of the acts that caused the injury or abuse;

 a description of the injury or abuse suffered by the child;

 the name of the child or sibling who suffered the injury or
abuse; and

 the facts that support a finding that the child will suffer further
injury or abuse by the nonparent adult if returned to the home
of the respondent-parent.

24 See Section 4.3 for the definition of “nonparent adult.”
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Note: The current §19b(3)(b)(ii) requires proof of an
“opportunity to prevent” the injury or abuse and a failure to
do so. It is unclear whether this subsection requires proof of
an intentional omission. See In re Farley, 437 Mich 992 (1991)
(Levin, J, would have granted leave to appeal on the issue of
whether the respondent-mother, who was diagnosed as
suffering from “battered wife syndrome,” could have
prevented abuse of her children). 

Subsection (3)(b)(iii) differs from subsection (3)(b)(ii) in that it
does not require that the parent failed to prevent the injury or
abuse, but only requires that the injury or abuse was caused
by a nonparent adult and that there is a reasonable likelihood
that the child will suffer from injury or abuse by the
nonparent adult in the foreseeable future if placed in the
parent’s home.

Case Law

The following cases construe §19b(3)(b)(i) (physical injury or physical or
sexual abuse of a child or child’s sibling by a parent) and (ii) (failure to
prevent physical injury or physical or sexual abuse):

 In re Jenks, 281 Mich App 514, 517-518 (2008)

Termination under §19(3)(b)(i) was supported by clear and convincing
evidence where, as part of his guilty plea to first-degree criminal sexual
misconduct for sexually abusing his stepdaughter, the respondent also
admitted that he sexually penetrated his stepdaughter’s half-sister.

 In re Sours, 459 Mich 624, 632–36 (1999)

Respondents were unmarried and had six children, one of whom was
born during the trial court proceedings in this case. When the father
assaulted the mother, their oldest son intervened, and the father struck
him. The mother reported the assault to police but failed to cooperate
with the prosecuting attorney. Approximately one year later, the mother
and father separated.  Respondent-mother later began a relationship with
a man who pled guilty to assaulting her. The Michigan Supreme Court
found that the evidence was insufficient to uphold termination of the
mother’s rights under MCL 712A.19b(3)(b)(ii). The Court concluded that
there was no “reasonable likelihood” that a child would suffer injury or
abuse if placed in the mother’s home because the mother and father had
ended their relationship approximately 18 months prior to the
termination hearing. Although the mother’s new boyfriend was abusive,
no children were present when his assault of the mother occurred, the
boyfriend did not have a history of abusive behavior, and he was
attending violence counseling.
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 In re Archer, 277 Mich App 71, 74-76 (2007)

Respondents were married and had three children. The trial court
terminated the respondent-mother’s parental rights because she failed to
stop the respondent-father from physically harming their child, Andrew,
when he hit Andrew’s finger with a hammer and tied him to a chair in
her presence. The Court specifically noted: “[E]ven though respondent
mother had the opportunity and ability to do so, she failed to intervene
and prevent physical injury and abuse to her child” as required by MCL
712A.19b(3)(b)(ii). In addition, even though the respondent-mother filed
for a personal protection order and divorced the respondent-father, she
continued to place her children in danger by associating with known sex
offenders, leaving her children with them, and allowing one of the sex
offenders to live with her. Consequently, “there was a reasonable
likelihood that the children would suffer injury or abuse in the
foreseeable future if placed in the respondent mother’s home.”
Accordingly, the Court of Appeals upheld the termination of the
respondent-mother’s parental rights under MCL 712A.19b(3)(b)(ii). 

 In re Vasquez, 199 Mich App 44, 51–52 (1993)25

Testimony at trial indicated that respondent-father had sexually abused
his daughter from the age of three, fractured his daughter’s arm,
fractured his son’s skull with a blunt object, and that he had locked his
twin daughters in a closet for approximately 12 hours without food or
water to conceal them from investigators. The Court of Appeals upheld
the termination of respondent-father’s rights under §19b(3)(b)(i).

 In re Powers, 208 Mich App 582, 588–91 (1995)26

Respondent was the live-in boyfriend of the mother of a boy who had
been removed from the mother’s care in a prior proceeding due to her
inability to protect the boy from respondent’s physical abuse.
Respondent was not the boy’s father and was not a party to the prior
proceedings. A petition was filed seeking termination of respondent’s
parental rights to a daughter who was subsequently born to respondent
and the mother, on grounds of “anticipatory abuse or neglect.”
Respondent argued, and the Court of Appeals agreed, that respondent’s
parental rights to his daughter could not be terminated under
§19b(3)(b)(i) because that statutory subsection requires that the
respondent must be the “parent” of the previously abused child.

25 Rights were also terminated under §19b(3)(a)(ii) (desertion), §19b(3)(c)(i) (failure to rectify condition
leading to jurisdiction), §19b(3)(g) (neglect), §19b(3)(h) (imprison-ment), and §19b(3)(i) (termination of
rights to siblings).
26 Rights were  terminated, however,  under §19b(3)(c)(i) (failure to rectify condition leading to
jurisdiction) and §19b(3)(g) (neglect).
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Note: See, however, §19b(3)(b)(iii), discussed above, which
allows for termination even when the prior abuse was by a
nonparent adult.

Prior case law: The following cases were decided under §19a(e) (“unable
to provide a fit home for the child by reason of neglect”) of the
termination statute prior to its amendment in 1988. In these cases, the
Court of Appeals broadly interpreted former §19a(e) to include situations
where one parent allowed the other parent to behave in a manner that
created an unfit home environment for their children. The Juvenile Code
was then amended by 1988 PA 224 to add §19b(3)(b). This amendment,
therefore, did not create new grounds for termination but merely added
to the statute some grounds that had already been created by case law.

 In re Miller, 182 Mich App 70, 74, 82 (1990) (the Court of
Appeals upheld termination of respondent-mother’s parental
rights, where respondent father physically abused their
children, locked them in their rooms for extended periods, and
failed to seek needed medical treatment. Although respondent-
mother reported the incidents of physical abuse to authorities,
the Court found that she permitted the continuance of an
abusive and neglectful environment and returned home with
the children after being in an assault crisis center. Psychological
evaluations indicated that respondent-mother refused to
“stand up” to respondent-father and placed her own needs
before those of the children);

 In re Parshall, 159 Mich App 683, 690 (1987) (the respondent-
father was a “passive-aggressive/dependent” person who
allowed his “angry/anti-social” wife to cause death and serious
injuries to two of their children);

 In re Sprite, 155 Mich App 531, 536 (1986) (mother’s parental
rights properly terminated where she offered little or no
support to her daughters and allowed father to continue seeing
them after she learned that father had sexually abused them);

 In re Brown, 149 Mich App 529, 541, 543–44 (1986) (the
respondent-mother was “unable to provide a fit home by
reason of neglect” because she allowed a man known to
sexually molest children to be with her children; however,
respondent’s parental rights were improperly terminated
because respondent was not personally served with the
petition for jurisdiction and a notice of the time and place of the
hearing); and

 In re Rinesmith, 144 Mich App 475, 483–84 (1985) (mother’s
parental rights terminated for failing to protect children from
physical and sexual abuse by the father).
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18.19 Termination on the Grounds of Failure to Rectify 
Conditions Following the Court’s Assumption of 
Jurisdiction–§19b(3)(c)

The court may terminate a parent’s parental rights if it finds that the
parent was a respondent in a proceeding brought under the Juvenile
Code, 182 or more days have elapsed since the issuance of an initial
dispositional order, and the court by clear and convincing evidence finds
either of the following:

“(i) The conditions that led to the adjudication continue to
exist and there is no reasonable likelihood that the conditions
will be rectified within a reasonable time considering the
child’s age. 

“(ii) Other conditions exist that cause the child to come
within the court’s jurisdiction, the parent has received
recommendations to rectify those conditions, the conditions
have not been rectified by the parent after the parent has
received notice and a hearing and has been given a
reasonable opportunity to rectify the conditions, and there is
no reasonable likelihood that the conditions will be rectified
within a reasonable time considering the child’s age.”

Petition Requirements

A petition based on subsection (3)(c)(i) should include:

 the date that the dispositional order was issued and the
number of days (at least 182) that have passed since that date;

 a description of the conditions that led to the respondent’s
adjudication; and

 the facts that support the finding that these conditions continue
to exist and there is no reasonable likelihood that these
conditions will be rectified within a reasonable time
considering the child’s age.

A petition based on subsection (3)(c)(ii) should include:

 the date that the dispositional order was issued and the
number of days (at least 182) that have passed since that date;

 a description of the conditions that led to the respondent’s
adjudication;
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 a description of the additional conditions that now exist that
cause the child to come within the court’s jurisdiction;

 a description of the notice and opportunity for a hearing that
has been given to respondent regarding these additional
conditions; and

 the facts that support the finding that the respondent has been
given a reasonable opportunity to rectify these additional
conditions, and there is no reasonable likelihood that the
conditions will be rectified within a reasonable time
considering the child’s age.

Case Law

The following cases were decided under §19b(3)(c):

 In re Williams, 286 Mich App 253 (2009)

The Court of Appeals found that there was clear and convincing
evidence to warrant termination of the mother’s parental rights under
MCL 712A.19b(3)(c)(i), where despite the mother’s efforts to treat her
longstanding drug addictions, she continued to battle them, she was not
able to complete a drug treatment program, she was unemployed and
lacked housing, and she was looking at a lengthy period of assessment,
counseling, and supervision before reunification could be supported.

 In re Foster, 285 Mich App 630 (2009)

The Court of Appeals held that the record supported termination of
parental rights under MCL 712A.19b(3)(c)(i), where the father failed to
follow the parent-agency agreement of submitting to regular alcohol
screens and continued to drink, the children’s school attendance was still
an issue, neither parent was able to adequately manage resources, and
the parents only showed a slight benefit from ten years of intensive
services.

 In re LE, 278 Mich App 1, 27 (2008)

The court terminated the respondent-mother’s parental rights under
MCL 712A.19b(3)(c)(i) when it found that the conditions that led to the
initial adjudication still existed and that there was no reasonable
likelihood that the mother could rectify those conditions within a
reasonable time. On appeal, the mother argued that the trial court erred
when it did not look at each child’s age individually to determine what
was a reasonable time when children of varying ages were involved. In
affirming the lower court, the Court of Appeals found that the mother
had not made progress toward finding adequate housing for the children
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and that she was not likely to do so in the foreseeable future; that she
continued to miss drug screens despite the court’s warnings, which had
resulted in the suspension of her visitation with the children; and that
even had she been afforded an extended period of time as might be
necessary with the older children, there was not a reasonable likelihood
that she would have been able to rectify the conditions within a
reasonable time.

 In re JK, 468 Mich 202, 211–13 (2003) 

The Michigan Supreme Court reversed the decision of the trial court to
terminate the respondent-mother’s parental rights pursuant to MCL
712A.19b(3)(c)(ii). The “other condition” that the lower court relied upon
was the lack of bonding or attachment between the mother and the child
that arose after the child was placed in foster care. At the hearing on
termination of parental rights, respondent-mother’s therapist testified
that mother and child had appropriately bonded and were attached.
However, another therapist, who met with respondent-mother and child
for less than one hour, testified that respondent-mother and child were
not well bonded or attached, but that this may have resulted from the
child’s placement in foster care. The Supreme Court stated the following:

“In concluding that the respondent and her child were not
properly bonded, the trial court ignored the fact that,
immediately after the agency filed the petition for
termination of parental rights, visitation was automatically
suspended for several months pursuant to MCL 712A.19b(4).
The counselor was then notified only two months before trial
to address the bonding and attachment issue with the
respondent. Any suggestion that the respondent was given ‘a
reasonable opportunity’ to rectify the alleged bonding and
attachment issue is unwarranted. . . . 

“The fundamental right of a parent and child to maintain the
family relationship can be overcome only by clear and
convincing evidence, which, in this case, was not supplied by
this single witness who observed the mother and child
together for just one hour at a time when she had been
addressing the bonding and attachment issue in therapy for
less than one month.” JK, supra at 212–13. [Footnote omitted.]

 In re Trejo, 462 Mich 341, 357–60 (2000)

The Michigan Supreme Court held that there was clear and convincing
evidence to establish termination of parental rights under MCL
712A.19b(3)(c)(i), where the respondent failed to find suitable housing
for her three children and failed to establish a custodial plan for the
children prior to the “best interests phase” of the termination hearing.
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 In re Sours, 459 Mich 624, 636–41 (1999)

The original and an amended petition alleged the respondent-father’s
physical abuse and the respondent-mother’s failure to protect the
children from the father’s abuse. The mother and father subsequently
separated. After the court took jurisdiction over the children, a second
amended petition alleged that two children had severe diaper rash, one
child was malnourished, and the mother had packed insufficient clothing
and provided inappropriate snacks for the children upon their removal
by FIA (now DHS). When the couple’s sixth child was born, the FIA
petitioned the court to take jurisdiction of that child and obtained an
order for his removal. When the agency worker arrived to take the child
into custody, the mother attempted to conceal the child from the agency
worker by hiding him under a blanket. The child was on medication and
an apnea monitor was attached to him. After the removal of the sixth
child, the mother failed to comply with the court’s orders. The FIA
petitioned for termination of the mother’s parental rights, alleging
violations of the first and second amended petitions.

The Michigan Supreme Court found the evidence insufficient to uphold
termination under §19b(3)(c)(i) because the condition that led to
adjudication—the father’s abuse and the mother’s failure to protect the
children from it—did not exist 182 days or more after the initial
dispositional hearing. However, the Court found sufficient evidence
supported terminating the mother’s rights under MCL 712A.19b(3)(c)(ii).
The mother failed to rectify the conditions contained in the second
amended petition and failed to meet the medical needs of the sixth child.

 In re Fried, 266 Mich App 535, 541–42 (2005)

The trial court did not err in terminating respondent-father’s parental
rights to his child under §19b(3)(c)(i). Respondent’s drug addiction
continued to exist at the time of the hearing on termination of rights, and,
although he had begun to address his addiction, evidence showed that it
would take 18-24 months before respondent would overcome denial of
his addiction. Moreover, if respondent successfully completed substance
abuse treatment, he would then need to address “underlying personality
issues.” Because the earliest time that respondent would be able to care
for his 14-month-old child was in two years, the trial court properly
found that the conditions that led to adjudication would not be rectified
in a reasonable time given the child’s age.

 In re AH, 245 Mich App 77, 87–89 (2001)

The trial court did not err in terminating respondent-mother’s parental
rights to her two-year-old child. The conditions that led to adjudication
included respondent-mother’s two arrests for domestic violence and
disorderly conduct, her repeated requests for Children’s Protective
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Services to remove her child from her home, her failure to participate in
counseling, and missed visitation. During the year between initial
disposition and the termination hearing, respondent did not demonstrate
that she could provide adequate housing, missed roughly half of the
scheduled visitations, continued an abusive relationship, and did not
undergo counseling. Termination of respondent’s parental rights was in
the child’s best interests: the child was not attached to respondent,
thrived in foster care, and was “healthy, happy, and highly adoptable.”

 In re Powers, 244 Mich App 111, 118–19 (2000)

Where respondent-mother failed to provide numerous drug screens, had
a continuing pattern of missing drug treatment therapy sessions, and
relapsed while her children were under the court’s jurisdiction, and
where two years elapsed between the filing of the supplemental petition
and the termination hearing, the court properly terminated respondent-
mother’s parental rights under §19b(3)(c)(i).

 In re Conley, 216 Mich App 41, 43–45 (1996)27

The trial court properly terminated respondent-mother’s parental rights,
where her alcoholism left her unable to care for her two sons, one of
whom suffered from fetal alcohol syndrome. Although she attended (but
did not complete) inpatient treatment programs and participated in
counseling, respondent-mother continued to drink while her children
were under the court’s jurisdiction.

 In re McIntyre, 192 Mich App 47, 50–52 (1991)28

The Court of Appeals held that the trial court did not err in terminating
respondent-mother’s parental rights, where the court took jurisdiction
because of respondent’s extended incarceration, and where the
caseworker determined that respondent’s planned placement of the child
with a relative was inappropriate. Termination was proper even though
the relative expended considerable effort to plan for custody of the child.

 In re Newman, 189 Mich App 61, 65–71 (1991)

The Court of Appeals held that the probate court erred in terminating
respondents’ parental rights to their five children because respondents
were never given adequate instruction by the Department of Social
Services (DSS, now the Department of Human Services) on how to
maintain a clean home, and because respondents were never given
adequate instruction by the DSS on how to supervise one of their five

27 Rights were also terminated under §19b(3)(g) (failure to provide proper care and custody).
28 Termination was also upheld because of respondent’s failure to provide proper care or custody. See
§19b(3)(g), discussed at Section 18.24, below.
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children, who had severe behavioral problems that resulted in injuries to
respondents’ other four children.

 In re Dahms, 187 Mich App 644, 647 (1991)

Where expert testimony suggested that respondent-mother had a “fair”
chance of becoming capable of raising her three children, who were aged
three years to five years, after two to three years of therapy, the trial court
did not err in terminating her parental rights. There was clear and
convincing evidence of abuse and neglect, and the two-to-three-year
period was unreasonable given the ages and “pervasive behavior
disorders” of the children. Two of the children “would frequently act like
wild dogs,” one showed signs of impaired socialization, and one showed
signs of sexual abuse.

Prior case law: The following cases were decided under the former MCL
712A.19a(f), which allowed for termination of parental rights where:

“The child has been in foster care in the temporary custody of
the court on the basis of a neglect petition for a period of at
least 2 years and upon rehearing the parents fail to establish a
reasonable probability that they will be able to reestablish a
proper home for the child within the following 12 months.”

 In re Miller, 433 Mich 331, 338, 343–44 (1989) (despite
respondent’s record of steady employment, financial support of
his son, acceptable compliance with the trial court’s orders, and
lack of support from the child’s mother and respondent’s own
parents, termination was proper. There was clear and
convincing evidence of respondent’s inappropriate physical
discipline, unresolved abuse of alcohol, assaultive behavior,
and lack of visitation. Nor did the trial court place undue
emphasis on an incident in which respondent smeared feces on
his son’s face following a toilet-training accident);

 In re Pasco, 150 Mich App 816, 820–22 (1986) (the trial court
properly found that respondent-mother failed to reestablish a
proper home by moving repeatedly and failing to improve
parenting skills, where there was clear and convincing
evidence of physical and emotional neglect);

 In re Mason, 140 Mich App 734, 737 (1985) (failure to comply
with a court-ordered treatment plan does not, by itself, justify
termination of parental rights. There must also be clear and
convincing evidence that one or more of the statutory criteria
have been met. In Mason, the trial court erroneously terminated
respondent-mother’s parental rights even though she failed to
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attend parenting classes and visitation appointments and made
minimal progress in counseling);

 In re Ovalle, 140 Mich App 79, 83–84 (1985) (where the children
were in foster care for 930 days after three separate removals
from the home, respondent-mother repeatedly disobeyed court
orders and failed to kick her drug habit, and respondent-father
was sentenced to 7-20 years for criminal sexual conduct, the
trial court did not err in terminating both parents’ parental
rights);

 In re Moore, 134 Mich App 586, 598 (1984) (despite respondent-
mother’s repeated moves, “emotional weakness,” conviction
for prostitution, documented emotional problems, her
children’s 22-month stay in foster care, and the recent addition
of a newborn, the trial court erred in terminating her parental
rights); and 

 In re Boughan, 127 Mich App 357, 364 (1983) (the petition
alleged sufficient facts to support termination of parental
rights, where respondent-mother, for more than two years,
made “no substantial progress” in caring for the physical and
medical needs of her son).

18.20 Termination on the Grounds of Substantial Failure to 
Comply With Limited Guardianship Placement Plan–
§19b(3)(d)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The child’s parent has placed the child in a limited
guardianship under . . . MCL 700.5205[] and has substantially
failed, without good cause, to comply with a limited
guardianship placement plan described in . . . MCL 700.5205,
regarding the child to the extent that the noncompliance has
resulted in a disruption of the parent-child relationship.”29

A respondent meets the “good cause” requirement when he/she can
show “‘a legally sufficient or substantial reason’” for his/her
noncompliance with the limited guardianship placement plan. In re
Utrera, 281 Mich App 1, 10-11 (2008). In re Utrera, the respondent-mother
asserted that her mental illness constituted good cause for her failure to
comply with the limited guardianship placement plan. Id. The Court of

29 §§19b(3)(d)-(f) became effective December 2, 1990. See 1990 PA 314, §1. There have been no reported
cases decided under these statutory sections.
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Appeals held that “[b]ecause respondent’s asserted cause for
noncompliance with the transition plan, i.e., her mental illness, is the
very condition that impairs her ability to care for the child, it cannot
constitute a legally sufficient or substantial reason.” Id.

Petition Requirements

A petition based on subsection (3)(d) should include:

 a copy of the limited guardianship placement plan entered into
by respondent, and

 the facts that support the finding that the respondent has
substantially failed, without good cause, to comply with the
limited guardianship placement plan to the extent that the non-
compliance has resulted in a disruption of the parent-child
relationship.30

Case Law

 In re Utrera, 281 Mich App 1, 22-24 (2008)

Clear and convincing evidence of a disruption of the parent-child
relationship supported termination of the mother’s parental rights under
MCL 712A.19b(3)(d), where, without a showing of good cause, the
respondent-mother failed to comply with the limited guardianship
placement plan and her noncompliance resulted in an eight-month gap
in visitation.

18.21 Termination on the Grounds of Substantial Failure to 
Comply With Court-Structured Guardianship 
Placement Plan–§19b(3)(e)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The child has a guardian under the estates and protected
individuals code, 1998 PA 386, MCL 700.1101 to 700.8102,
and the parent has substantially failed, without good cause,
to comply with a court-structured plan described in . . . MCL
700.5207 and 700.5209, regarding the child to the extent that

30 See Section 4.12 for  a discussion of the corresponding provision in §2(b) of the Juvenile Code, which
allows the court to take jurisdiction when a parent fails to comply with a limited guardianship placement
plan.
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the noncompliance has resulted in a disruption of the parent-
child relationship.”

Petition Requirements31

A petition based on subsection (3)(e) should include:

 a copy of the court-structured guardianship plan ordered by
the court, and

 the facts that support the finding that respondent has
substantially failed, without good cause, to comply with the
court-structured guardianship plan to the extent that the non-
compliance has resulted in a disruption of the parent-child
relationship.

18.22 Termination on the Grounds of Parent’s Failure to 
Support, Visit, Contact, and Communicate With Child 
Who Has Guardian–§19b(3)(f)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that the child has a guardian under the Estates and
Protected Individuals Code and both of the following are true:

“(i) The parent, having the ability to support or assist in
supporting the minor, has failed or neglected, without good
cause, to provide regular and substantial support for the
minor for a period of 2 years or more before the filing of the
petition or, if a support order has been entered, has failed to
substantially comply with the order for a period of 2 years or
more before the filing of the petition. 

“(ii) The parent, having the ability to visit, contact, or
communicate with the minor, has regularly and substantially
failed or neglected, without good cause, to do so for a period
of 2 years or more before the filing of the petition.”

Petition Requirements32

31 See Section 4.12 for  a discussion of the corresponding provision in §2(b) of the Juvenile Code, which
allows the court to take jurisdiction when a parent fails to comply with a court-structured guardianship
placement plan.
32 See Section 4.12 for a discussion of the corresponding provision in §2(b) of the Juvenile Code, which
allows the court to take jurisdiction when a parent has failed to support and contact a child who has a
guardian.
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A petition based on subsection (3)(f) should include:

 a copy of the limited guardianship placement plan entered into
by respondent or of the court-structured guardianship plan
ordered by the court;

 the facts that support the finding that respondent had the
ability to assist in the support of the child and has failed,
without good cause, to provide regular and substantial support
to the child for two years or more before the filing of the
petition for termination; and

 the facts that support the finding that respondent had the
ability to visit, contact, or communicate with the child and has
failed, without good cause, to do so for a period of two years or
more before the filing of the petition for termination.

18.23 Termination on the Grounds of Failure to Provide 
Proper Care or Custody–§19b(3)(g)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The parent, without regard to intent, fails to provide proper
care or custody for the child and there is no reasonable
expectation that the parent will be able to provide proper
care and custody within a reasonable time considering the
child’s age.”33

Petition Requirements

A petition based on subsection (3)(g) should include:

 the facts that support the finding that respondent, without
regard to intent, has failed to provide proper care or custody
for the child, and

 the facts that support the finding that there is no reasonable
likelihood that respondent will be able to provide proper care
and custody within a reasonable time considering the child’s
age.

33 In 1988, when §19b was added to the Juvenile Code, this statutory ground for termination was
designated as §19b(3)(d). In 1990, after subsections (3)(d)–(f) were added, this subsection became
renumbered as §19b(3)(g).
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Case Law

The following cases construe §19b(3)(g):

 In re Williams, 286 Mich App 253 (2009)

The Court of Appeals found that there was clear and convincing
evidence to support termination of the mother’s parental rights under
MCL 712A.19b(3)(g), because “the testimony reveal[ed] that she would
require a lengthy period of assessment, counseling and supervision
before reunification with her child could be considered . . . [and] the two
years [the child] already had spent in foster care, her entire life,
constituted too long a period to await the mere possibility of a radical
change in respondent mother’s life.” Williams, 286 Mich App at 272-273.

 In re Rood, 483 Mich 73 (2009)

The trial court erred in terminating the respondent-father’s parental
rights under §19b(3)(g) where the DHS failed to inform the father of the
proceedings and its impact on his parental rights, and the father was not
evaluated to determine whether he was capable of providing proper care
and custody of the child. Although the DHS was able to show that the
respondent-father was neglectful in failing to visit or provide support to
his child during the proceedings, “a showing of neglect, alone, merely
triggers a parent’s right to participate in services. It does not
automatically justify termination.” Id. at 114. Specifically,

“As expressed in MCL 712A.19b(3)(g), when a parent fails ‘to
provide proper care or custody for the child,’ termination is
not appropriate unless ‘there is [also] no reasonable
expectation that the parent will be able to provide proper
care and custody within a reasonable time considering the
child’s age.’ Because respondent[-father] was neither
informed about nor properly offered the evaluation and
services available to aid the court in making the latter
determination, his rights could not be terminated merely
because of his failure to provide care and custody.” In re
Rood, 483 Mich at 114.

 In re Mason, 486 Mich 142, 160, 164-165 (2010)

The trial court erred in terminating the respondent-father’s parental
rights under §19b(3)(g) where “clear factual errors and errors of law . . .
essentially resulted in the termination of respondent’s parental rights
solely because of his incarceration.” Among other errors, the trial court
failed to evaluate the incarcerated father’s ability to care for his children
in the future, personally or with the help of relatives. The Supreme Court
noted that “[t]he mere present inability to personally care for one’s
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children as a result of incarceration does not constitute grounds for
termination.”

 In re Orozco, 279 Mich App 12, 19-20 (2008)

The trial court erred in terminating the respondents’ parental rights
under §19b(3)(g) where “the [DHS], itself, intentionally set out to create
[the] very ground for termination” by reporting the respondents’ illegal
presence in the country, after which the respondents were involuntarily
deported and forced to leave their children behind.

 In re LE, 278 Mich App 1, 27-28 (2008)

The court terminated the respondent-mother’s parental rights under
MCL 712A.19b(3)(g) when it found that the mother failed to properly
provide for her children and that there was no reasonable likelihood that
the mother could do so within a reasonable time. On appeal, the mother
argued that the trial court erred when it did not look at each child’s age
individually to determine what was a reasonable time when children of
varying ages were involved. In affirming the lower court, the Court of
Appeals found that the mother had not made progress toward finding
adequate housing for the children and that she was not likely to do so in
the foreseeable future; that she continued to miss drug screens despite
the court’s warnings, which had resulted in the suspension of her
visitation with the children; and that even had she been afforded an
extended period of time as might be necessary with the older children, it
was not reasonably likely that she would have been able to provide for
her children within a reasonable time.

 In re JK, 468 Mich 202, 213–14 (2003) 

Where the respondent-mother fulfilled every requirement of the parent-
agency agreement, termination of her parental rights pursuant to MCL
712A.19b(3)(g) was improper.

 In re Trejo, 462 Mich 341, 360–62 (2000)

Respondent-mother’s rights were properly terminated, where she failed
to obtain adequate housing for her three children and failed to progress
in therapy.

 In re Archer, 277 Mich App 71, 75-76 (2007)

Respondent-mother’s parental rights were properly terminated where
she allowed known sex offenders to interact with her children and failed
to provide proper care and custody for her children.

 In re Zimmerman, 264 Mich App 286, 297–301 (2004)
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Where the respondent-mother maintained suitable employment and
separated from an abusive boyfriend but only “minimally complied”
with the provisions of a “family plan” (guardianship plan) regarding
parenting time, attending parenting classes, obtaining a psychological
evaluation, undergoing counseling for depression, and obtaining new
housing, the court properly terminated her parental rights.

 In re Terry, 240 Mich App 14, 21–23 (2000)34

Where respondent-mother met “many, if not all,” of the treatment plan
goals, but where witnesses testified that respondent-mother’s
developmental disabilities would demand that she be provided daily
assistance in raising her two children, and that it would take her two to
three years to obtain basic parenting skills, the trial court did not err in
terminating her parental rights.

 In re Boursaw, 239 Mich App 161, 168–78 (1998), overruled on
other grounds 462 Mich 341, 353–54 (2000)

The trial court clearly erred in terminating respondent-mother’s parental
rights to her daughter, where the psychologist testified at the termination
hearing that respondent-mother, with proper motivation, could make
progress in dealing with her personality disorder and begin addressing
her parenting problems within four to six months. The psychologist
testified that it would take two to three years before he would be
confident that respondent’s behavioral changes would endure, not that it
would take two to three years before respondent could attempt to parent
her child on a daily basis. Respondent demonstrated “proper
motivation” by making significant strides in meeting the goals
established by the court at the sole review hearing. The Court of Appeals
also distinguished In re Dahms, 187 Mich App 644 (1991), where the Court
of Appeals found termination proper because the two to three years of
therapy for the respondent was unreasonable considering the children’s
ages and “pervasive behavioral disorders” caused by the respondent’s
neglect. The child in Boursaw did not suffer from similar problems.

 In re IEM, 233 Mich App 438, 450–54 (1999)35

Termination of the respondent-mother’s parental rights was proper,
where evidence showed that due to emotional and cognitive problems,
respondent would be unable to be an effective parent no matter how well
she was assisted.

34 Rights were also terminated under §19b(3)(c)(i) (failure to rectify conditions leading to court’s
jurisdiction).
35 IEM involved an Indian child. For the special requirements for termination of parental rights to Indian
children, see Sections 20.11–20.13.
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 In re Huisman, 230 Mich App 372, 384–85 (1998)

Respondent-mother’s parental rights were properly terminated, where
she attempted to murder her child to prevent visitation with the
noncustodial parent, respondent was serving an 8-25 year sentence for
this, and the evidence showed that respondent’s serious emotional
problems would continue to exist in the future.

 In re Hamlet (After Remand), 225 Mich App 505, 515–17 (1997)

The Court of Appeals upheld the trial court’s order terminating the
respondent-father’s parental rights. Respondent was incarcerated for
most of the lives of his two children, and expert witnesses testified to his
poor parenting skills, his lack of cooperation in court-ordered counseling
to improve those skills, and his inability to improve those skills within a
reasonable time.

 In re Jackson, 199 Mich App 22, 25–28 (1993)36

Where respondent was diagnosed as a paranoid schizophrenic and
repeatedly left the children alone in the home, termination of her
parental rights was proper.

 In re King, 186 Mich App 458, 462–64 (1990)37

Termination of respondent-mother’s parental rights was proper, where
her apartment was littered with trash and feces, she was repeatedly
evicted from other apartments, and where she left the children
unattended for extended periods and neglected their physical needs.

 In re Systma, 197 Mich App 453, 457 (1992)

Termination of respondent-father’s parental rights was proper, where he
had not kept in contact with his child since he and the child’s mother
divorced, he had a drinking problem and an extensive criminal record,
and where he was released from prison but reoffended within two weeks
and would therefore be incarcerated for at least another year.

 In re Perry, 193 Mich App 648, 649–51 (1992)

Respondent-father was convicted of raping one of his children and
sentenced to three-and-a-half to five years in prison. On the basis of this
prison sentence, the Department of Social Services (DSS, now the
Department of Human Services) petitioned to terminate respondent’s
parental rights. At the time of the termination hearing, respondent had

36 In Jackson and King, rights were also terminated under §19b(3)(c)(i). See Section 18.20, above.
37 In Jackson and King, rights were also terminated under §19b(3)(c)(i). See Section 18.20, above.
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served enough time so that he would be eligible for parole in less than
two years. The Court of Appeals, quoting In re Neal, 163 Mich App 522,
527 (1987), stated that the proper determination under what is now
§19b(3)(h) is “‘whether the imprisonment will deprive a child of a normal
home for two years in the future, and not whether past incarceration has
already deprived the child of a normal home.’” However, the Court of
Appeals noted that the DSS could have petitioned for termination of
respondent’s parental rights under §19b(3)(g) (improper care or custody)
because that subsection does not have the same two-year requirement
that is contained in §19b(3)(h). The Court of Appeals concluded,
therefore, that it was harmless error to terminate respondent’s rights
under §19b(3)(h) because those parental rights clearly could have been
terminated under §19b(3)(g).

Note: In re Perry and In re Systma demonstrate the
interrelationship between subsections (3)(g) (improper care
or custody) and (3)(h) (imprisonment of respondent-parent).
A failure to provide proper care or custody can be caused by
imprisonment. Therefore, because subsection (3)(g) does not
contain the two-year time requirement of subsection (3)(h),
subsection (3)(g) will, in most cases, be easier to establish
than subsection (3)(h). See Perry, supra at 650.

Prior case law: The following cases were decided under the former MCL
712A.19a(e), which allowed for termination of parental rights where the
“parent or guardian is unable to provide a fit home for the child by
reason of neglect.”

General Neglect

 In re Schmeltzer, 175 Mich App 666, 675–79 (1989) (where the
respondents’ child failed to thrive while in respondents’ care
for only four months and there was evidence of physical abuse,
termination was proper);

 In re Campbell, 170 Mich App 243, 253–55 (1988) (where
respondent was repeatedly institutionalized and her children
were physically and sexually abused, termination was proper);

 In re Webster, 170 Mich App 100, 109–10 (1988) (where
respondents’ child was living in a home amid animal and other
filth, with inadequate sleeping arrangements, and was
malnourished, and where respondents exhibited “bizarre
ideation and behavior,” termination was proper);

 In re Kellogg, 157 Mich App 148, 150–58 (1987) (where
respondent’s emotional neglect of children was due to
respondent’s depression, evidence was insufficient for
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termination under subsection 19a(e) (neglect), but the case was
remanded for consideration under subsection 19a(c) (neglect
due to mental illness));

 In re Youmans, 156 Mich App 679, 688–90 (1986) (respondents’
neglect of special medical needs of one child justified
termination of parental rights to that child);

 In re Riffe, 147 Mich App 658, 670–73 (1985) (where
respondent’s child was diagnosed with a “failure to thrive,”
and where child’s parents engaged in fistfight in home,
termination was proper); and

 In re Adrianson, 105 Mich App 300, 315–18 (1981) (where
testimony established her children’s need for stability and the
necessity of long-term treatment for respondent-mother,
termination was proper).

Drug Abuse Causing Neglect

 In re Shawboose, 175 Mich App 637, 641 (1989) (where
respondent’s alcoholism and disinclination to correct the
problem caused the neglect of her children, termination was
proper);

 In re Sterling, 162 Mich App 328, 336–41 (1987) (evidence of
respondent’s drug addiction and failure to support or
communicate with her children supported termination); 

 In re Andeson, 155 Mich App 615, 621–22 (1986) (where
respondent-father  was “abusive, obnoxious, and belligerent”
when using alcohol and was implicated in a sibling’s death,
termination was proper); and

 In re Dupras, 140 Mich App 171, 174–75 (1984) (where there was
long-term alcohol abuse by both parents, termination of
respondent-father’s parental rights was proper for failure to
remedy neglect resulting from mother’s more profound alcohol
abuse).

Preference for One Child Resulting in Neglect of Another Child

 In re Kantola, 139 Mich App 23, 27–29 (1984) (where
respondents abused their female children, termination of
parental rights to those children was proper even though a
male child had previously been returned home from foster
care);
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 In re Bell, 138 Mich App 184, 186 (1984) (termination was proper
where evidence showed the respondents’ neglect of their
younger child and a marked preference for their older child);
and

 In re Franzel, 24 Mich App 371, 374–75 (1970) (termination was
proper where respondents showed preference for older child).

Under the former MCL 712A.19a(c), parental rights could be terminated
where “[a] parent or guardian of the child is unable to provide proper
care and custody for a period in excess of 2 years because of a mental
deficiency or mental illness, without a reasonable expectation that the
parent will be able to assume care and custody of the child within a
reasonable length of time considering the age of the child.” The current
statute, §19b(3)(g), has fewer requirements than former §19a(c). For
example, the current statute does not require that the lack of proper care
or custody must last at least two years, or that this lack of care or custody
must be caused by mental deficiency or mental illness. For cases
interpreting the former statutory provision, see the following.

Neglect Due to Mental Deficiency or Mental Illness

 In re Banas, 174 Mich App 525 (1988) (where respondent was
plagued by an unspecified mental illness, termination was
proper under either subsection 19a(c) (mental illness) or 19a(e)
(neglect)); 

 In re Gass, 173 Mich App 444, 447–52 (1988) (where respondent
suffered from a mental deficiency and a severe seizure disorder
that severely limited her ability to care for her child,
termination was proper);

 In re Springer, 172 Mich App 466, 474 (1988) (where
respondent’s mental illness contributed to the starvation deaths
of two of the children’s siblings, termination of parental rights
to the children was proper);

 In re Spratt, 170 Mich App 719 (1988) (termination was proper
where respondent’s paranoid schizophrenia or manic
depressive disorder rendered her unable to assume the care
and custody of her son within a reasonable time);

 In re Smebak, 160 Mich App 122, 128–29 (1987) (where
respondent was institutionalized as “paranoid psychotic” with
a poor prognosis, termination was proper);

 In re McCombs, 160 Mich App 621, 627–29 (1987) (where
respondent suffered from severe mental deficiency and mental
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illness that required her to obtain assistance to care for her own
needs, termination of parental rights to her baby was proper);

 In re Kreft, 148 Mich App 682 (1986) (where respondent suffered
from a long-term mental illness that caused delusions, and
where respondent and her child lived in unsanitary conditions,
termination was proper under the heightened standards
required by the federal Indian Child Welfare Act);

 In re Brown, 139 Mich App 17, 21–22 (1984) (where respondent’s
psychotic episodes resulted in physical abuse of the child,
termination of parental rights was proper);

 In re Bailey, 125 Mich App 522, 527–29 (1983) (where both
respondent-parents and their child had mental deficiencies and
physical defects, termination under subsection 19a(c) was
proper, as respondent-parents would be unable to attend to the
child’s special needs; termination of parental rights for neglect
was improper, though it was held to be harmless error); and 

 In re Atkins, 112 Mich App 528, 533–39 (1982) (respondent’s
extended history of depression and drug abuse supported a
finding that she would be unable to provide proper care and
custody within the requisite time period).

18.24 Termination on the Grounds of Imprisonment of the 
Parent–§19b(3)(h)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The parent is imprisoned for such a period that the child
will be deprived of a normal home for a period exceeding 2
years, and the parent has not provided for the child’s proper
care and custody, and there is no reasonable expectation that
the parent will be able to provide proper care and custody
within a reasonable time considering the child’s age.”

Petition Requirements

A petition based on subsection (3)(h) should include:

 the facts that support a finding that respondent will be
imprisoned for a period exceeding two years after the hearing
on the petition to terminate parental rights;
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 the facts that support the finding that respondent has not
provided for the child’s proper care and custody; and

 the facts that support the finding that there is no reasonable
expectation that respondent will be able to provide proper care
and custody within a reasonable time considering the child’s
age.

Note: The last two elements of subsection (3)(h) are identical
to the only two elements of subsection (3)(g). See Section
18.24, above. Thus, if these last elements are satisfied but the
first is not, termination is nevertheless proper under
subsection (3)(g).

Case Law

 In re Mason, 486 Mich 142, 160-161, 164-165 (2010)

The trial court erred in terminating the respondent-father’s parental
rights under §19b(3)(h) because termination under §19b(3)(h) is not
proper without “clear and convincing proof that the parent has not
provided proper care and custody and will not be able to provide proper
care and custody within a reasonable time.” In In re Mason, the court
failed to consider that the incarcerated respondent-father’s ability to care
for his children in the future, personally or with the help of relatives, had
never been evaluated. The Supreme Court noted that:

“The mere present inability to personally care for one’s
children as a result of incarceration does not constitute
grounds for termination.

* * *

“The combination of the first two criteria—that a parent’s
imprisonment deprives a child of a normal home for more
than two years and the parent has not provided for proper
care and custody—permits a parent to provide for a child’s
care and custody although the parent is in prison; he need not
personally care for the child. The third necessary condition is
forward-looking; it asks whether a parent ‘will be able to’
provide proper care and custody within a reasonable time.
Thus, a parent’s past failure to provide care because of his
incarceration also is not decisive.” In re Mason, supra at 160-
161.

 In re Perry, 193 Mich App 648, 649–51 (1992)

Respondent-father was convicted of raping one of his children and
sentenced to three-and-a-half to five years in prison. On the basis of this
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prison sentence, the Department of Social Services (now the Department
of Human Services) petitioned to terminate respondent’s parental rights.
At the time of the termination hearing, respondent had served enough
time so that he would be eligible for parole in less than two years. The
Court of Appeals, quoting In re Neal, 163 Mich App 522, 527 (1987), stated
that the proper determination under what is now §19b(3)(h) is “‘whether
the imprisonment will deprive a child of a normal home for two years in
the future, and not whether past incarceration has already deprived the
child of a normal home.’” However, the Court of Appeals noted that the
DSS could have petitioned for termination of respondent’s parental rights
under §19b(3)(g) (improper care or custody) because that subsection does
not have the same two-year requirement that is contained in §19b(3)(h).
The Court of Appeals concluded, therefore, that it was harmless error to
terminate respondent’s rights under §19b(3)(h) because those parental
rights clearly could have been terminated under §19b(3)(g).

Prior case law: The following cases were decided under the former
§19a(d), which allowed for termination of parental rights where:

“A parent or guardian of the child is convicted of a felony of a
nature as to prove the unfitness of the parent or guardian to
have future custody of the child or if the parent or guardian
is imprisoned for such a period that the child will be
deprived of a normal home for a period of more than 2
years.”

 In re Vernia, 178 Mich App 280, 282 (1989) (where respondent-
mother conceded that termination of her rights was proper
because she was imprisoned for 10–20 years for various serious
offenses, the Court of Appeals found it unnecessary to consider
whether termination for neglect was proper);

 In re Hurlbut, 154 Mich App 417, 424 (1986) (termination of
respondent’s parental rights was proper, as he was serving a
life sentence for first-degree murder);

 In re Futch, 144 Mich App 163, 168–70 (1984) (the probate court
did not err in terminating respondents’ parental rights to their
two-year-old daughter, where respondents had been convicted
of beating their older daughter to death and had been
sentenced to 10 to 15 years in prison. Furthermore, the probate
court did not err by failing to place the two-year-old child with
relatives of respondents who had knowledge of the beatings
and did nothing to stop them); and

 In re Irving, 134 Mich App 678, 681 (1984) (termination of
parental rights was proper where respondent’s child had been
in the temporary custody of the court for six years, and
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respondent was then convicted of arson for the burning of the
house in which she and her other children lived).

18.25 Termination on the Grounds of Prior Termination of 
Parental Rights to Siblings–§19b(3)(i)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“Parental rights to 1 or more siblings of the child have been
terminated due to serious and chronic neglect or physical or
sexual abuse, and prior attempts to rehabilitate the parents
have been unsuccessful.”

Petition Requirements

A petition based on subsection (3)(i) should include:

 the facts that establish that parental rights to one or more of the
child’s siblings have been terminated;

 the facts that establish that the termination was due to serious
and chronic neglect or physical or sexual abuse of the child’s
sibling(s); and

 the facts that establish that prior attempts to rehabilitate the
parent(s) have been unsuccessful.

Case Law

The following case construed (in dicta) the requirements of subsection
(3)(i).

 In re Powers, 208 Mich App 582, 588–92 (1995)

Respondent was the live-in boyfriend of the mother of a boy removed
from the mother’s care in a prior proceeding due to her inability to
protect the boy from respondent’s physical abuse. Respondent was not
the boy’s father and was not a party to the prior proceedings. A petition
was filed seeking termination of respondent’s parental rights to a
daughter who was subsequently born to respondent and the mother, on
grounds of “anticipatory abuse or neglect.” Respondent argued, and the
Court of Appeals agreed, that respondent’s parental rights to his
daughter could not be terminated under §19b(3)(b)(i) because that
statutory subsection requires that the respondent must be the “parent” of
the previously abused child. However, the Court of Appeals stated (in
dicta) that respondent’s parental rights could be terminated under
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§19b(3)(i) because that statutory subsection only requires that parental
rights to one or more of the child’s siblings have already been terminated,
and does not require that those parental rights that were terminated must
have been respondent’s parental rights.

Note: Subsections (3)(i) and (3)(l) (discussed at Section 18.29,
below) are very similar in that they both allow for
termination based on prior involuntary termination of
parental rights to other children. There are significant
differences between these two subsections, however.
Therefore, a petitioner should carefully review the petition
requirements for each subsection before proceeding.

18.26 Termination on the Grounds of Reasonable 
Likelihood of Harm to Child–§19b(3)(j)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“There is a reasonable likelihood, based on the conduct or
capacity of the child’s parent, that the child will be harmed if
he or she is returned to the home of the parent.”

Petition Requirements

A petition based on subsection (3)(j) should include:

 the facts that support the finding, based on the conduct or
capacity of respondent, that there is a reasonable likelihood
that the child will be harmed if he or she is returned to the
home of respondent.

Case Law

The following cases construe §19b(3)(j):

 In re Boursaw, 239 Mich App 161, 168–78 (1998), overruled on
other grounds 462 Mich 341, 353–54 (2000)

The trial court clearly erred in terminating respondent-mother’s parental
rights to her daughter, where the psychologist testified at the termination
hearing that respondent-mother, with proper motivation, could make
progress in dealing with her personality disorder and begin addressing
her parenting problems within four to six months. The psychologist
testified that it would take two to three years before he would be
confident that respondent’s behavioral changes would endure, not that it
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would take two to three years before respondent could attempt to parent
her child on a daily basis. Respondent demonstrated “proper
motivation” by making significant strides in meeting the goals
established by the court at the sole review hearing. The Court of Appeals
also distinguished In re Dahms, 187 Mich App 644 (1991), where the Court
of Appeals found termination proper because the two to three years of
therapy for the respondent was unreasonable considering the children’s
ages and “pervasive behavioral disorders” caused by the respondent’s
neglect. The child in Boursaw did not suffer from similar problems. The
trial court’s finding that a “reasonable likelihood” existed that the child
would be harmed if returned to respondent’s care was “essentially
conjecture” (quoting In re Sours, 459 Mich 624, 636 (1999)).

 In re Archer, 277 Mich App 71, 75-76 (2007)

Respondent-mother’s parental rights were properly terminated, where
the Court found it reasonably likely that her children would be harmed if
returned to her home because she failed to take any precautionary
measures to ensure her children’s safety, she allowed known sex
offenders to interact with them, and she had a history of failing to protect
her children from physical harm and abuse. 

 In re Utrera, 281 Mich App 1, 24-26 (2008)

Respondent-mother’s parental rights were properly terminated under
MCL 712A.19b(3)(j) where the Court found it reasonably likely that her
child would be harmed if returned to her home because the mother’s
lengthy period of mental instability was relevant to her present ability to
properly care for the child, she made poor decisions during the time the
child lived with the guardian (e.g. living with two different abusive men
after knowing each man for a very short period of time), and her own
testimony was evidence of her lack of judgment, insight, and empathy
for the child. 

 In re Mason, 486 Mich 142, 165 (2010)

The trial court erred in terminating the respondent-father’s parental
rights under §19b(3)(j) “because no evidence showed that the children
would be harmed if they lived with respondent upon his release [from
prison].” Here, the father’s criminal record consisted of “short jail stints
for comparatively minor offenses[, t]he record show[ed] that he
supported his family before his imprisonment[,] no evaluation was ever
conducted to gauge whether he was likely to offend again[,]” and the
DHS failed to show any evidence that the children would be harmed if
returned to the father upon his release from prison. The Supreme Court
noted that “a criminal history alone does not justify termination.”
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18.27 Termination on the Grounds of Serious Abuse of 
Child or Sibling–§19b(3)(k)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that the parent abused the child or a sibling of the
child and the abuse included one or more of the following:38

“(i)  Abandonment of a young child. 

“(ii) Criminal sexual conduct involving penetration,
attempted penetration, or assault with intent to penetrate. 

“(iii)  Battering, torture, or other severe physical abuse. 

“(iv)  Loss or serious impairment of an organ or limb. 

“(v)  Life threatening injury. 

“(vi)  Murder or attempted murder. 

“(vii)  Voluntary manslaughter. 

“(viii) Aiding and abetting, attempting to commit, conspiring
to commit, or soliciting murder or voluntary manslaughter.”

Petition Requirements

A petition based on subsection (3)(k) should include:

 the facts that support the finding that respondent abused the
child or a sibling of the child, and that this abuse included one
or more of the criminal acts described in subsection (3)(k).

Note: The requirements for subsection (3)(k) differ from the
requirements for subsections (3)(i), (3)(l), and (3)(m), in that
subsection (3)(k) does not require that parental rights must
have been previously terminated to another child.

Case Law

 In re Jenks, 281 Mich App 514, 518 (2008)

The respondent’s parental rights were properly terminated under
§19(3)(k)(ii) where the respondent admitted that he sexually penetrated
his stepdaughter’s half-sister.

38 §19b(3)(k) became effective March 31, 1998. See 1997 PA 169. §19b(3)(k)(vii)–(viii) became effective
March 27, 2000. See 2000 PA 46. There have been no reported cases interpreting this provision since it
became effective.
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18.28 Termination on the Grounds of Prior Involuntary 
Termination of Parental Rights to Another Child–
§19b(3)(l)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The parent’s rights to another child were terminated as a
result of proceedings under section 2(b) of this chapter or a
similar law of another state.”39

Petition Requirements

A petition based on subsection (3)(l) should include:

 the facts that support the finding that respondent’s parental
rights to another child were terminated under the Michigan
Juvenile Code or a similar law of another state.

Note: If parental rights were terminated under the law of
another state, petitioner should attach a copy of that law to
the petition.

Subsections (3)(i) (discussed at Section 18.26, above) and
(3)(l) are very similar in that they both allow for termination
based on prior involuntary termination of parental rights to
other children. There are significant differences between
these two subsections, however. Therefore, a petitioner
should carefully review the petition requirements for each
subsection before proceeding.

Courts of other states have held that prior involuntary
termination of parental rights may be used to establish
current parental unfitness, even though the previous
parental conduct occurred before the enactment of the
statutory provisions allowing termination of rights to the
current child. See In re Guardianship of BLA and TA, 753 A2d
770 (NJ, 2000), and In re June S, 704 NYS 2d 450 (2000), and
cases cited therein.

Case Law

 In re Jones, 286 Mich App 126, 128-129 (2009)

39 §19b(3)(l) became effective March 31, 1998. See 1997 PA 169. There have been no reported cases
interpreting this provision since it became effective.
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The trial court erred when it terminated the respondent-mother’s
parental rights to her son (her second child) under MCL 712A.19b(3)(l)
where the respondent-mother voluntarily released her parental rights
over her daughter (her first child) under the Adoption Code. Because
MCL 712A.19b(3)(l) applies to involuntary terminations under the
Juvenile Code, the trial court should have terminated the respondent-
mother’s rights to her son under MCL 712A.19b(3)(m),40 the statutory
provision that applies to voluntary terminations under the Adoption
Code.

18.29 Termination on the Grounds of Prior Voluntary 
Termination of Parental Rights to Another Child–
§19b(3)(m)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“The parent’s rights to another child were voluntarily
terminated following the initiation of proceedings under
section 2(b) of this chapter or a similar law of another state
and the proceeding involved abuse that included 1 or more
of the following:

(i) Abandonment of a young child.

(ii) Criminal sexual conduct involving penetration,
attempted penetration, or assault with intent to
penetrate.

(iii) Battering, torture, or other severe physical abuse.

(iv) Loss or serious impairment of an organ or limb.

(v) Life-threatening injury.

(vi) Murder or attempted murder.

(vii) Voluntary manslaughter.

(viii) Aiding and abetting, attempting to commit,
conspiring to commit, or soliciting murder or voluntary
manslaughter.”41

Petition Requirements

40 See Section 18.30 for a detailed discussion of MCL 712A.19b(3)(m).
41 §19b(3)(m) became effective March 31, 1998. See 1997 PA 169. There have been no reported cases
interpreting this provision since it became effective.
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A petition based on subsection (3)(m) should include:

 facts that support the finding that the respondent-parent’s
parental rights to another child were voluntarily terminated
following the initiation of proceedings under §2(b) of the
Michigan Juvenile Code or a similar law of another state.

Note: If parental rights were terminated under the law of
another state, petitioner should attach a copy of that law to
the petition.

Case Law

 In re Jones, 286 Mich App 126, 128-129 (2009)

The trial court erred when it terminated the respondent-mother’s
parental rights to her son (her second child) under MCL 712A.19b(3)(l)
where the respondent-mother voluntarily released her parental rights to
her daughter (her first child) under the Adoption Code. Because MCL
712A.19b(3)(l) applies to involuntary terminations under the Juvenile
Code, the trial court should have terminated the respondent-mother’s
rights to her son under MCL 712A.19b(3)(m),42 the statutory provision
that applies to voluntary terminations under the Adoption Code.

18.30 Termination on the Grounds of Conviction of a 
Serious Offense–§19b(3)(n)

The court may terminate a parent’s parental rights if it finds by clear and
convincing evidence that:

“(n) The parent is convicted of 1 or more of the following,
and the court determines that termination is in the child’s
best interests because continuing the parent-child
relationship with the parent would be harmful to the child:43

(i)  A violation of section 316, 317, 520b, 520c, 520d, 520e,
or 520g of the Michigan penal code, 1931 PA 328, MCL
750.316, 750.317, 750.520b, 750.520c, 750.520d, 750.520e,
and 750.520g. 

“(ii) A violation of a criminal statute that includes as an
element the use of force or the threat of force and that

42 See Section 18.29 for a detailed discussion of MCL 712A.19b(3)(l).
43 §19b(3)(n) became effective July 1, 1999. See 1998 PA 530. There have been no reported cases
interpreting this provision since it became effective.
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subjects the parent to sentencing under . . . MCL 769.10,
769.11, and 769.12.” 

(iii)  A federal law or law of another state with
provisions substantially similar to a crime or procedure
listed or described in subparagraph (i) or (ii).”

The offenses to which §19b(3)(n)(i) applies are:

 first-degree murder;

 second-degree murder;

 first-degree criminal sexual conduct;

 second-degree criminal sexual conduct;

 third-degree criminal sexual conduct;

 fourth-degree criminal sexual conduct; and

 assault with intent to commit criminal sexual conduct.

§19b(3)(n)(ii) applies if the underlying conviction contains an element of
the use of force or the threat of force and subjects the defendant to the
“repeat offender” provisions in MCL 769.10, MCL 769.11, or MCL 769.12.

Petition Requirements

A petition based on subsection (3)(n) should include:

 the facts that support the finding that respondent was
convicted of one of the criminal offenses listed in subsection
(3)(n), and

 the facts that support the finding that termination is in the
child’s best interests because continuing the parent-child
relationship with respondent would be harmful to the child.

Note: If respondent’s conviction occurred under the law of
another state, or under federal law, petitioner should attach a
copy of that law to the petition.
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19.1 Purpose of and Time Requirements for Post-Termination Review 
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19.2 Required Findings and Conclusions Following Review Hearings........  19-3
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19.5 Termination of Jurisdiction ................................................................  19-7

In this chapter. . .

If a child remains in placement following termination of parental rights, a
court must conduct review hearings to determine the appropriateness of
the child’s placement and permanency plan, and whether reasonable
efforts are being made to finalize that permanency plan. This chapter
describes the procedures for those review hearings. It also discusses
placement of a child for adoption during the time allowed for rehearing
and appeal of an order terminating parental rights, and termination of a
court’s jurisdiction of a child protective proceeding.

19.1 Purpose of and Time Requirements for Post-
Termination Review Hearings

Statutory requirements. MCL 712A.19c(1)–(2) state as follows: 

“(1) Except as provided in section 19(4)1 and subject to
subsection (2), if a child remains in placement following the
termination of parental rights to the child, the court shall

1 §19(4) contains time requirements for review hearings when a child is subject to a “permanent foster
family agreement” or is placed with a relative in a placement intended to be permanent. See Section 16.1.
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conduct a review hearing not more than 91 days after the
termination of parental rights and no later than every 91 days
after that hearing for the first year following termination of
parental rights to the child. If a child remains in a placement
for more than 1 year following termination of parental rights
to the child, a review hearing shall be held no later than 182
days from the immediately preceding review hearing before
the end of the first year and no later than every 182 days from
each preceding review hearing thereafter until the case is
dismissed. A review hearing under this subsection shall not
be canceled or delayed beyond the number of days required
in this subsection, regardless of whether any other matters
are pending. Upon motion by any party or in the court’s
discretion, a review hearing may be accelerated to review
any element of the case. The court shall conduct the first
permanency planning hearing within 12 months from the
date that the child was originally removed from the home.
Subsequent permanency planning hearings shall be held
within 12 months of the preceding permanency planning
hearing. If proper notice for a permanency planning hearing
is provided, a permanency planning hearing may be
combined with a review hearing held under section 19(2) to
(4) of this chapter. A permanency planning hearing under
this section shall not be canceled or delayed beyond the
number of months required in this subsection, regardless of
whether any other matters are pending. At a hearing under
this section, the court shall review all of the following:

(a) The appropriateness of the permanency planning
goal for the child.

(b) The appropriateness of the child’s placement.

(c) The reasonable efforts being made to place the child
for adoption or in other permanent placement in a
timely manner.

“(2) This section applies only to a child’s case in which
parental rights to the child were either terminated as the
result of a proceeding under section 2(b) of this chapter or a
similar law of another state or terminated voluntarily
following the initiation of a proceeding under section 2(b) of
this chapter or a similar law of another state. This section
applies as long as the child is subject to the jurisdiction,
control, or supervision of the court or of the Michigan
children’s institute or other agency.”2

2 As amended by 2004 PA 476, effective December 28, 2004.
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Court rule requirements. The court rule governing post-termination
review hearings, MCR 3.978, states in relevant part:

“(A) Review Hearing Requirement. If a child remains in foster
care following the termination of parental rights to the child,
the court must conduct a hearing not more than 91 days after
the termination of parental rights and not later than every 91
days after that hearing for the first year following the
termination of parental rights to the child. At the post-
termination review hearing, the court shall review the child’s
placement in foster care and the progress toward the child’s
adoption or other permanent placement, as long as the child
is subject to the jurisdiction, control, or supervision of the
court, or of the Michigan Children’s Institute or other agency.
If the child is residing in another permanent planned living
arrangement or is placed with a fit and willing relative and
the child’s placement is intended to be permanent, the court
must conduct a hearing not more than 182 days from the
preceding review hearing.”

19.2 Required Findings and Conclusions Following 
Review Hearings

MCR 3.978(C) states as follows:

“(C) Findings.  The court must make findings on whether
reasonable efforts have been made to establish permanent
placement for the child, and may enter such orders as it
considers necessary in the best interests of the child,
including appointment of a juvenile guardian pursuant to
MCL 712A.19c and MCR 3.979.” See Section 19.4 for
information on appointment of a guardian and juvenile
guardian.

Requirements to maintain eligibility for federal Title IV-E funding.
Federal law and regulations require a court to make and document its
findings regarding reasonable efforts to finalize a permanency plan for a
child in foster care. These findings must be made to maintain a child’s
eligibility for federal Title IV-E foster care funding. See Section 17.2 for a
more detailed discussion.

Placing child on adoption registry. If an adoptive family has not been
identified within 90 days of the entry of the order terminating parental
rights, the child must be included in the registry of children available for
adoption. MCL 722.954b(2) and MCL 722.958.
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19.3 “Legal Risk Placement”

Once an order of termination has been entered by a court, a child may be
placed for adoption even though the time for a rehearing or appeal of the
termination order has not expired. The placement is a “legal risk”
placement, more commonly referred to as a “legal risk adoption.” MCL
710.41(2) states:

“If an order terminating parental rights is entered pursuant
to [the Adoption Code] or [the Juvenile Code], the child may
be placed in a home for the purpose of adoption during the
period specified for a rehearing or an appeal as of right and
the period during which a rehearing or appeal as of right is
pending. When a child placing agency, the court, or [the
DHS] formally places a child or the court approves
placement of a child pursuant to this subsection, the child
placing agency, court, or the [DHS] shall inform the person
or persons in whose home the child is placed that an
adoption will not be ordered until 1 of the following occurs:

(a) The petition for rehearing is granted, at the rehearing
the order terminating parental rights is not modified or
set aside, and subsequently the period for appeal as of
right to the court of appeals has expired without an
appeal being filed.

(b) The petition for rehearing is denied and the period
for appeal as of right to the court of appeals has expired
without an appeal being filed.

(c) There is a decision of the court of appeals affirming
the order terminating parental rights.”

A “legal risk placement” or a “legal risk adoption,” as referred to in this
section, does not refer to an “at risk” adoption. In In re JK, 468 Mich 202,
209 (2003), the trial court granted an adoption while a timely application
for leave to appeal was filed in the Supreme Court. The Supreme Court
noted that the county designated the adoption, which occurred prior to
the expiration of the appeals, as an “at risk” adoption. Id. at 217 n 25. The
term “at risk” denoted the risk that the Supreme Court might vacate the
order terminating parental rights. The Supreme Court reversed the order
terminating parental rights and determined that the adoption was
therefore invalid. Id. at 219. The Supreme Court explicitly disapproved of
“at risk” adoptions. Id. at 217 n 25.

However, as referred to in this section, a “legal risk placement” or “legal
risk adoption” denotes the placement of a child prior to the expiration of
the appeals period; no adoption order is entered prior to the expiration of
the appeals period.
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MCL 710.41 does not prevent a child residing in a licensed foster home
from being adopted by the foster parent or parents. MCL 710.41(3).

19.4 Appointment of Guardian or Juvenile Guardian

After parental rights have been terminated, MCL 712A.19c(2) permits the
court to appoint a guardian for the child if the court finds it to be in the
child’s best interest. A guardian appointed under MCL 712A.19c has all
the power and duties described in MCL 700.5215. MCL 712A.19c(7).
However, in order for the court to appoint a guardian, the court must
first obtain written consent from the MCI Superintendent. MCL
712A.19c(3). The court may appoint a guardian without the MCI
Superintendent’s consent under certain circumstances. MCL 712A.19c(6). 

After parental rights have been terminated, MCL 712A.19c(2) and MCR
3.979(A) permit the court to appoint a guardian or juvenile guardian for
the child if the court finds it to be in the child’s best interests. See MCR
3.978(C). A guardian appointed under MCL 712A.19c or a juvenile
guardian appointed under MCR 3.979 has all the power and duties
described in MCL 700.5215. MCL 712A.19c(7); MCR 3.979(E). However,
in order for the court to appoint a guardian or juvenile guardian, the
court must first obtain written consent from the MCI Superintendent.3
MCL 712A.19c(3); MCR 3.979(A)(3). The court may appoint a guardian
without the MCI Superintendent’s consent under certain circumstances.
MCL 712A.19c(6); MCR 3.979(A)(3).

MCL 712A.19c(4) states:

“If a person believes that the decision to withhold the consent
required in [MCL 712A.19c(3)] is arbitrary or capricious, the
person may file a motion with the court. A motion under this
subsection shall contain information regarding both of the
following:

“(a) The specific steps taken by the person to obtain the
consent required and the results, if any.

“(b) The specific reasons why the person believes that
the decision to withhold consent was arbitrary or
capricious.” MCL 712A.19c(4)(a)-(b).

If such a motion is filed, the court must set a hearing date and provide
notice to the MCI Superintendent, the foster parents, the prospective
guardian, the child, and the child’s lawyer guardian ad litem. MCL
712A.19c(5). If clear and convincing evidence presented at the hearing

3 The MCI Superintendent must consult with the child’s lawyer guardian ad litem prior to granting written
consent. MCL 712A.19c(3).
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shows that the decision to withhold consent was arbitrary or capricious,
the court may appoint a guardian without the MCI Superintendent’s
consent, subject to the conditions listed in MCL 712A.19c(8). MCL
712A.19c(6); MCR 3.979(A)(3)(a)-(c). 

If the court places the child in a guardian’s or proposed guardian’s home,
the court must order the DHS to:

(1) Perform an investigation and file a written report for a
review hearing pursuant to MCL 712A.19c(10); 

(2) Perform a criminal record check within 7 days; 

(3) Perform a central registry clearance within 7 days; and

(4) Perform a home study and file a copy with the court
within 30 days, unless a home study was conducted “within
the immediately preceding 365 days, under [MCL
712A.13a(9)].” MCL 712A.19c(8). If a home study was
performed within the preceding 365 days, a copy of that
home study must be submitted to the court. Id.

“If a child for whom a juvenile guardianship is proposed is in foster care,
the court shall continue the child’s placement and order the information
required above about the proposed juvenile guardian. If the information
required above has already been provided to the court, the court may
issue an order appointing the proposed juvenile guardian pursuant to
[MCR 3.979](B).” MCR 3.979(A)(2). See Section 17.5(B)-(C) for a detailed
discussion of juvenile guardians.

A. Jurisdiction and Court’s Responsibilities 

The child is released from the custody and control of the MCI
Superintendent once a guardian or juvenile guardian is appointed
and a review hearing is conducted pursuant to MCL 712A.19 or
MCR 3.975. MCL 712A.19c(9); MCR 3.979(C). The court’s
jurisdiction over the guardianship continues until released by court
order. MCL 712A.19c(9)-(10); MCR 3.979(C). The court must
annually review a guardianship and may conduct additional
reviews as it deems necessary or order the DHS or a court employee
to conduct an investigation and file a written report. MCL
712A.19c(10); MCR 3.979(D)(1)-(4).

Note: If the juvenile guardian relocates to another
county within Michigan, the court may—but is not
required to—transfer its jurisdiction over the juvenile
guardianship. See Section 17.5(D).
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In addition to reiterating the jurisdictional information in MCL
712A.19c, MCR 3.979(C) sets forth specific timelines for conducting
review hearings after a juvenile guardian is appointed and explains
the effect a juvenile guardianship has on an appointed guardian ad
litem. MCR 3.979(D) details the court’s responsibilities after
appointing a juvenile guardian. See Section 17.5(D).

B. Revocation of Guardianship

The court may hold a hearing to determine whether to revoke the
guardianship, on its own motion or upon petition from the DHS, the
child’s lawyer guardian ad litem, or the appointed guardian. MCL
712A.19c(11)-(12); MCR 3.979(F)(1).

Note: An appointed guardian seeking permission to
terminate a guardianship may include a request for
appointment of a successor guardian. MCL
712A.19c(12); MCR 3.979(F)(1)(b).

If the court finds by a preponderance of evidence that it is not in the
child’s best interest to continue with the guardianship, the court
must revoke or terminate the guardianship and either appoint a
successor guardian or commit the child to the MCI pursuant to
MCL 400.203 or to the DHS. MCL 712A.19c(13); MCR 3.979(F)(5).

Process required to revoke a guardianship. MCR 3.979 explains the
comprehensive process by which a juvenile guardianship may be
revoked. It also discusses the required postrevocation process. See
Section 17.5(E) for a detailed discussion.

19.5 Termination of Jurisdiction

“[I]f the court has exercised jurisdiction over a juvenile under [MCL
712A.2(b)], jurisdiction shall continue for a period of 2 years beyond the
maximum age of jurisdiction conferred under [MCL 712A.2], unless the
juvenile is released sooner by court order.” MCL 712A.2a(1). The
maximum age of jurisdiction conferred under MCL 712A.2(b) is 18 years.
Thus, a court may retain jurisdiction over a child until that child’s 20th
birthday, unless the child is released from the court’s jurisdiction sooner.

MCR 3.978(D) states:

“(D) Termination of Jurisdiction.  The jurisdiction of the court
in the child protective proceeding may terminate when a
court of competent jurisdiction enters an order:
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“(1)terminating the rights of the entity with legal
custody and enters an order placing the child for
adoption, or

“(2)appointing a juvenile guardian under MCR 3.979
after conducting a review hearing under subsection (A)
of this rule.”

Under the Adoption Code, a court may enter an order terminating the
rights of the person or entity consenting to a child’s adoption and
formally placing a child for adoption. MCL 710.51. For a complete
discussion of formal placement, see Adoption Proceedings Benchbook--
Revised Edition (MJI, 2009), Chapter 6.

Continuation of a child’s placement. If a child is placed in a foster home
or foster care facility prior to his or her 18th birthday, that placement may
continue after the child’s 18th birthday. MCL 722.111(1)(k)(ii). If a child
has been committed to the Michigan Children’s Institute (MCI), the child
may remain a state ward until his or her 19th birthday. MCL 400.203(a). If
parental rights have been terminated, the court must continue to review
the case while a child is in placement or under the jurisdiction,
supervision, or control of the Michigan Children’s Institute. MCL
712A.19c(1)–(2) and MCR 3.978(C).

MCL 400.204(2) requires a child’s lawyer-guardian ad litem and the MCI
Superintendent to communicate regarding a child. That provision states:

“During the time a child is committed to the superintendent
of the Michigan children’s institute, the superintendent and
the child’s attorney may communicate with each other
regarding issues of commitment, placement, and
permanency planning; and if the child’s attorney has an
objection or concern regarding such an issue, the
superintendent and the child’s attorney shall consult with
each other regarding that issue.”
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In this chapter . . . 

This chapter discusses the Indian Child Welfare Act (ICWA), 25 USC 1901
et seq., as it applies to proceedings involving involuntary or voluntary
foster care placement and termination of parental rights. Through ICWA,
Congress has expressed a strong preference for keeping Indian children
with their families and deferring to tribes on matters of child custody and
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placement. This preference is expressed in ICWA’s notice, transfer,
intervention, and heightened evidentiary requirements.

The ICWA also applies to delinquency, guardianship, and adoption
proceedings. For discussion of these types of proceedings, see Juvenile
Justice Benchbook: Delinquency & Criminal Proceedings (Revised Edition)
(MJI, 2003-April 2009); Michigan Probate Benchbook (ICLE, 2009), Chapter
6; and Adoption Proceedings Benchbook--Revised Edition (MJI, 2009), Chapter
11.

20.1 General Requirements of the Indian Child Welfare 
Act

The Indian Child Welfare Act (ICWA), 25 USC 1901 et seq., mandates that
state courts adhere to certain minimum procedural requirements before
removing Indian children from their homes. 25 USC 1902. Because ICWA
is federal law, it preempts conflicting state law.

However, several of the procedural requirements of ICWA are less
stringent than statutory and court rule requirements in Michigan. When
applicable state law contains higher standards of protection of the rights
of an Indian child’s parent or Indian custodian, a court must apply those
higher standards. See 25 USC 1921.1

Several procedures required under ICWA overlap with the procedures
generally applicable to child protective proceedings. This chapter
discusses procedures unique to ICWA. The following procedures are
discussed elsewhere in this benchbook:

 Both respondent and child have the right to court-appointed
counsel in child protective proceedings in Michigan. See 25
USC 1912(b).2

 All parties to a child protective proceeding have the right to
examine all reports and documents filed with the court. 25 USC
1912(c).3

 Children accepted for foster care or preadoptive placement
must be placed in the least restrictive setting that most
approximates a family and in which the child’s special needs, if
any, may be met. The child must also be placed within

1 These higher standards are noted in this chapter when relevant.
2 See Sections 7.4–7.5.
3 See Section 22.1–22.2.
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reasonable proximity to his or her home, again taking into
account any special needs of the child.  25 USC 1915(b).4

The requirements of the Adoption & Safe Families Act and its
implementing regulations apply to cases under ICWA. Those
requirements are discussed throughout this Benchbook.

20.2 Purpose of the Indian Child Welfare Act

The purpose of ICWA is to protect the best interests of Indian children
and to promote the stability and security of Indian tribes and families by
establishing minimum federal standards for the removal of Indian
children from their families and their placement in foster or adoptive
homes that reflect the unique values of Indian culture, and to provide
assistance to Indian tribes in the operation of child and family service
programs. 25 USC 1902.

The ICWA does not violate the Equal Protection rights of non-Indians. In
re Miller, 182 Mich App 70, 74–76 (1990).

20.3 Determining Whether a Child Is an “Indian Child”

The ICWA applies to “child custody proceedings” involving an “Indian
child.” “Child custody proceedings” include actions involving foster
care, guardianship, juvenile guardianship, preadoptive placements, and
termination of parental rights.5 25 USC 1903(1)(i)–(iii); MCR 3.002(1)(a)-
(c).

“Indian child” defined. “Indian child” is defined in 25 USC 1903(4) as
“any unmarried person who is under age [18] and is either (a) a member
of an Indian tribe or (b) is eligible for membership in an Indian tribe and
is the biological child of a member of an Indian tribe[.]” See also MCR
3.002(5). The tribe’s determination of its membership is conclusive. Santa
Clara Pueblo v Martinez, 436 US 49, 72 (1978).

Tribes set their own eligibility requirements, and there is no specific
degree of Indian ancestry that qualifies a child for tribal membership. In
In re Elliott, 218 Mich App 196, 201–06 (1996), the Court of Appeals held
that a Michigan court may not make an independent determination as to
whether the child is being removed from an “existing Indian family” in
deciding whether ICWA applies. The trial court ruled that the issue of the
child’s membership or eligibility for membership in an Indian tribe need

4 See Section 8.2.
5 See the SCAO memorandum at http://courts.michigan.gov/scao/resources/standards/
JuvenileGuardianship.pdf.
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not be addressed since Native American culture was not a “consistent
component” of the child’s or mother’s life. Id. at 200. The Court of
Appeals reversed, holding that a judicially created “existing Indian
family” exception to ICWA violated the plain terms of the federal statute
and failed to adequately protect the interests of the Indian tribes in
involuntary custody proceedings. Id. at 204–06.

A parent’s enrollment in an Indian tribe is not a prerequisite to
application of ICWA. In re IEM, 233 Mich App 438, 445 (1999), and In re
NEGP, 245 Mich App 126, 133, (2001), declining to follow In re Shawboose,
175 Mich App 637, 639–40 (1989) (ICWA was inapplicable because
respondent was not enrolled as a member of any tribe).

“Indian tribe” defined. An “Indian tribe” means “any Indian tribe,
band, nation, or other organized group or community of Indians
recognized as eligible for services provided to Indians by the Secretary
[of the Interior] because of their status as Indians[.]” 25 USC 1903(8). See
also MCR 3.002(9). The court determines whether a tribe is an “Indian
tribe.” In re NEGP, 245 Mich App 126, 133-34 (2001). 

In In re Fried, 266 Mich App 535, 540 (2005), the respondent claimed that
the trial court erred in failing to apply ICWA to the proceedings because
the child was eligible for membership in the “Lost Cherokee Nation.”
The Court of Appeals held that “because the tribe to which respondent
belongs is not a tribe recognized as eligible for services provided to
Indians by the Secretary of the Interior, it is not an ‘Indian tribe’ within
the meaning of the ICWA. 25 USC 1903(8), (11).” Fried, supra.

“Parent” defined. A “parent” is “any biological parent or parents of an
Indian child or any Indian person who has lawfully adopted an Indian
child, including adoptions under tribal law or custom. It does not include
the unwed father where paternity has not been acknowledged or
established[.]” 25 USC 1903(9). See also MCR 3.002(10). Therefore, ICWA
does not apply to an unwed father when paternity has not been
acknowledged or established.6 25 USC 1903(9); MCR 3.002(10).

Department of Human Services’s (DHS) responsibility. The DHS
Services Manual contains detailed procedures to be followed by Child
Protective Services and Foster Care workers in identifying and
determining an Indian child’s heritage. The Services Manual also contains
procedures regarding other ICWA requirements. Items CFF 742 and 744
are attached as an appendix to this chapter.

Petitioner’s responsibility. A petitioner must include in the petition a
child’s membership or eligibility for membership in an Indian tribe. If

6 See Sections 5.1–5.2 for discussion of establishing paternity.
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this information is not known, the petitioner must state in the petition
that it is unknown. MCR 3.961(B)(5); MCL 712A.11(4). If the child is a
member or eligible for membership in more than one tribe, the child’s
tribe should be identified as the one with which he or she has the more
significant contacts. 25 USC 1903(5).

Court’s responsibility. At the preliminary hearing or the first hearing on
the record if there is no preliminary hearing, the court must inquire
regarding the applicability of ICWA. MCR 3.965(B)(2) states as follows:

“The court must inquire if the child or either parent is a
member of an Indian tribe. If the child is a member, or if a
parent is a member and the child is eligible for membership
in the tribe, the court must determine the identity of the
child’s tribe, notify the tribe, and, if the child was taken into
protective custody pursuant to MCR 3.963(A) or the petition
requests removal of the child, follow the procedures set forth
in MCR 3.967. If necessary, the court may adjourn the
preliminary hearing pending the conclusion of the removal
hearing. A removal hearing may be held in conjunction with
the preliminary hearing if all necessary parties have been
notified as required by MCR 3.905, there are no objections by
the parties to do so, and at least one expert witness is present
to provide testimony.”

The requirement that a court inquire regarding tribal membership
supersedes a portion of 25 USC 1912(a), which states that a court must
know or have reason to know that an Indian child is involved in the
proceeding before the notice requirements are applicable. See 25 USC
1921 (when applicable state law contains higher standards than ICWA, a
court must apply those higher standards) and In re Elliott, 218 Mich App
196, 208–209 (1996). However, the requirement in MCR 3.965(B)(2) that a
court determine the tribe’s identity and notify the tribe is superseded by
another portion of 25 USC 1912(a) that requires “the party seeking . . .
foster care placement or termination of parental rights” to fulfill those
requirements. See also MCR 3.905(C), which requires a court “to ensure
that the petitioner has given notice” as required by ICWA.

Under any of the following circumstances, a court or DHS has “reason to
believe” that a child is an Indian child:

 Any party to the case, Indian tribe, Indian organization, or
public or private agency informs the court that the child is an
Indian child. 

 Any public or state-licensed agency involved in child
protection services or family support has discovered
information that suggests that the child is an Indian child.
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 The child who is the subject of the proceedings gives the court
reason to believe he or she is an Indian child.

 The residence or the domicile of the child, his or her biological
parents, or the Indian custodian is known by the court to be or
is shown to be a predominantly Indian community.

 An officer of the court involved in the proceedings has
knowledge that the child may be an Indian child.

 Any other circumstances that would lead the court to believe
that the child is an Indian child.

Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, B.1(c) (1979).7

20.4 Notice of Proceedings to Parent and Tribe or 
Secretary of Interior

A. Voluntary Proceedings

Where an Indian child is involved in a child protective proceeding
and the Indian tribe does not have exclusive jurisdiction over the
proceeding, the petitioner must notify the parent or Indian
custodian, and the Indian child’s tribe of the pending proceedings
and the right to intervene. Notice may be made by personal service
or registered mail with return receipt requested.8 MCR 3.920(C)(1).

Note: The ICWA mandates a tribal right of notice and
intervention in involuntary proceedings but not in
voluntary ones. See 25 USC 1912(a).

If the identity or location of the Indian parent(s), Indian
custodian(s), or tribe cannot be determined, notice of the pending
proceeding must be sent by registered mail with return receipt
requested to the Secretary of the Interior’s Area Director, which for
Michigan is the Minneapolis Area Director. MCR 3.920(C)(1); 25
CFR 23.11(c)(2). The contact information for the Minneapolis Area
Office may be obtained at http://www.kstrom.net/isk/maps/mn/
mplsbia.html#MINNEAPOLIS%20AREA%20OFFICE.

7 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
8 See Section 20.5 for information on the tribal court’s jurisdiction, and Section 20.7 for information on the
tribe’s or Indian custodian’s right of intervention.
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B. Involuntary Proceedings

Once the court or DHS knows or has reason to know that an Indian
child is involved in an involuntary proceeding, the notice
requirements of ICWA apply. 25 USC 1912(a).

25 USC 1912(a) states as follows:

“(a) Notice; time for commencement of proceedings;
additional time for preparation. In any involuntary
proceeding in a State court, where the court knows or
has reason to know that an Indian child is involved, the
party seeking the foster care placement of, or
termination of parental rights to, an Indian child shall
notify the parent or Indian custodian and the Indian
child’s tribe, by registered mail with return receipt
requested, of the pending proceedings and of their right
of intervention. If the identity or location of the parent
or Indian custodian and the tribe cannot be determined,
such notice shall be given to the Secretary in like
manner, who shall have fifteen days after receipt to
provide the requisite notice to the parent or Indian
custodian and the tribe. No foster care placement or
termination of parental rights proceeding shall be held
until at least ten days after receipt of notice by the
parent or Indian custodian and the tribe or the
Secretary: Provided, That the parent or Indian custodian
or the tribe shall, upon request, be granted up to twenty
additional days to prepare for such proceeding.” See
also MCR 3.920(C).

MCR 3.905(C) states:

“If an Indian child is the subject of a protective proceeding 
. . . and an Indian tribe does not have exclusive jurisdiction as
defined in MCR 3.002(2),9 the court shall ensure that the
petitioner has given notice of the proceedings to the persons
described in MCR 3.921 in accordance with MCR 3.920(C).”

Notice of the proceedings must indicate the parties’ rights to intervene
and must be sent to all of the following:

 the child’s parents,

 the child’s Indian custodian, if any, and

9 If an Indian child resides on a reservation, the case must be transferred to the appropriate tribal court.
See Section 20.5(A), below.
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 any tribes that may be the Indian child’s tribe.

25 CFR 23.11(a) and Bureau of Indian Affairs, Guidelines for State Courts;
Indian Child Custody Proceedings, 44 Federal Register 67584, B.5(b)
(1979).10 Although 25 USC 1912(a) requires that notice be sent to a parent
or Indian custodian, state law requires notice to a noncustodial parent.
See Section 5.1.

An “Indian custodian” is defined in 25 USC 1903(6) as “any Indian
person who has legal custody of an Indian child under tribal law or
custom or under State law or to whom temporary physical care, custody,
and control has been transferred by the parent of such child[.]” See also
MCR 3.002(7).

If the identity or location of the child’s parent or Indian custodian and the
tribe cannot be determined, then notice must be given to the following:

 the Secretary of the Interior, and

 the Area Director of the Bureau of Indian Affairs. (Notices for
the Area Director for Michigan must be sent to: Minneapolis
Area Director, Bureau of Indian Affairs, 331 Second Avenue
South, Minneapolis, Minnesota 55401-2241. MCR 3.920(C); 25
CFR 23.11(c)(2).)

25 CFR 23.11(a) and Bureau of Indian Affairs, Guidelines for State Courts;
Indian Child Custody Proceedings, 44 Federal Register 67584, B.5(b)
(1979).11

C. Notice Requirements

A required notice must include the following information:

 The name of the Indian child and the child’s date and place of
birth.

 Name of the Indian tribe or tribes in which the child is enrolled
or may be eligible for enrollment.

 All names known and current and former addresses of the
Indian child’s biological mother, biological father, maternal and
paternal grandparents, and great grandparents or Indian
custodians, including maiden, married, and former names or
aliases; birthdates; places of birth and death; tribal enrollment
numbers; and/or other identifying information.

10 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
11 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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 A copy of the petition, complaint, or other document by which
the proceeding was initiated.

 The name of the petitioner and the name and address of the
petitioner’s attorney.

 A statement of the right of the biological parents or Indian
custodians and the Indian child’s tribe to intervene in the
proceeding.

 A statement that if the parents or Indian custodians are unable
to afford counsel, and where a state court determines
indigency, counsel will be appointed to represent them.

 A statement of the right of the natural parents or Indian
custodians and the Indian child’s tribe to have, on request, 20
days (or such additional time as may be permitted under state
law) to prepare for the proceedings.

 The location, mailing address, and telephone number of the
court and all parties notified of the pending action.

 A statement of the right of the parents or Indian custodians or
the Indian child’s tribe to petition the court to transfer the
proceeding to the Indian child’s tribal court, absent an objection
by either parent and provided that the tribal court does not
decline jurisdiction.

 The potential legal consequences of an adjudication on future
custodial rights of the parents or Indian custodians.

 A statement in the notice to the tribe that since child custody
proceedings are usually conducted on a confidential basis, all
parties notified must keep confidential the information
contained in the notice concerning the particular proceeding.
The notices must not be revealed to anyone who does not need
the information in order to exercise the tribes’ rights under the
ICWA.

25 CFR 23.11(a)–(e) and Bureau of Indian Affairs, Guidelines for State
Courts; Indian Child Custody Proceedings, 44 Federal Register 67584, B.5(b)
(1979).12

If notice to the Secretary of the Interior is required, after receiving the
notice, the Secretary must make “reasonable documented efforts to locate
and notify the child’s tribe and the child’s Indian parents or Indian
custodians.” 25 CFR 23.11(f). The Secretary has 15 days after receiving

12 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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the notice to notify the child’s tribe and parents or Indian custodian. If
within the 15-day period the Secretary is unable to locate the parents or
Indian custodian, the Secretary must notify the court prior to the
initiation of the proceedings regarding the amount of additional time, if
any, necessary to complete the search. 25 CFR 23.11(f).

Case law. The following cases discuss notice requirements under ICWA.

 In re IEM, 233 Mich App 438, 444–47 (1999)

At a preliminary hearing, the referee received inconclusive answers from
the respondent-mother to his questions concerning her tribal
membership. The referee then ordered the FIA to investigate the matter.
On appeal, the respondent argued that the FIA failed to satisfy the notice
requirements of ICWA and state law, and the Court of Appeals agreed.
Respondent’s answers, though inconclusive, were sufficient to require
the court to ensure that the FIA provided proper notice. The FIA merely
sent a request for a determination of the child’s Indian heritage to the
Michigan Indian Child Welfare Agency (MICWA) and called one local
tribe. The Court of Appeals noted the importance of the notice
requirement in making a definitive determination of tribal membership.
Only after the petitioner has complied with the notice requirements and a
tribe fails to respond or intervene does the burden shift to the respondent
to show that ICWA applies.

 In re TM (After Remand), 245 Mich App 181, 187–91 (2001)

The petitioner filed an amended petition identifying a woman other than
respondent as TM’s mother. Respondent-mother appeared on the day set
for trial and indicated that she was TM’s mother. The court delayed the
trial but did not inquire as to respondent-mother’s or TM’s Native
American heritage. At trial, “[r]espondent testified that she was of Native
American heritage, but was not affiliated with or a member of any tribe.
She thought that she was from a Cherokee tribe, probably from
Mississippi, and believed that she was more than one-quarter Native
American Indian.” Id. at 184–85. After initially concluding that ICWA did
not apply, the trial court, at a subsequent hearing, instructed the
petitioner to notify the Cherokee tribe.  After respondent-mother’s
parental rights were terminated, an appeal was filed, and the Court of
Appeals remanded the case to the trial court to expand the record as to
what efforts were made to notify the appropriate tribe.

On appeal after remand, respondent-mother contended that the
petitioner failed to send notice by registered mail, return receipt
requested, to all tribes in which she may be able to claim membership.
The Court of Appeals first stated that respondent-mother’s testimony at
trial was sufficient to trigger the notice requirements of 25 USC 1912(a).
Although the record did not show that notice was sent to any tribe or the
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appropriate Bureau of Indian Affairs office by registered mail, it did
show that all three federally recognized Cherokee tribes and the
appropriate Bureau of Indian Affairs office received actual notice of the
proceeding, and that no tribe elected to intervene in the proceeding.
Thus, the order terminating respondent-mother’s parental rights was not
set aside for failure to comply with ICWA. The Court of Appeals
concluded that “because actual notice to the Cherokee tribes and the
[Bureau of Indian Affairs] was demonstrated in this case, petitioner’s
substantial compliance with the notice requirements was sufficient to
satisfy the ICWA.” TM, supra at 191.

 In re NEGP, 245 Mich App 126, 129–32 (2001)

During the second day of a termination of parental rights hearing,
respondent-father’s attorney told the trial court that respondent-father
was possibly affiliated with the Anishinabee tribe. The trial court
directed the petitioner to notify the tribe but continued taking proofs.
Petitioner submitted a request to the Secretary of Interior for a search of
the child’s possible Native American ancestry. The Secretary of Interior
responded that no information was available regarding the request. The
Court of Appeals held that the trial court erred by failing to conclusively
determine whether the child was an Indian child before the close of
proofs. There was no record evidence that the petitioner sent the tribe the
required notice, and the trial court did not comply with 25 USC 1912(a)
when it continued with the termination hearing. The Court of Appeals
distinguished IEM, supra, where notice to the Secretary of the Interior
alone was held to satisfy 25 USC 1912(a) because the child’s Native
American heritage was unspecified in that case. Here, a tribe was
identified; therefore, notice must be sent to that tribe. The Court of
Appeals remanded the case to the trial court for further proceedings.

20.5 Transfer of Case to Tribal Court

A. Mandatory Transfer

If an Indian child resides on a reservation or is under tribal court
jurisdiction at the time of referral to state court, the matter must be
transferred to the tribal court having jurisdiction. 25 USC 1911(a).
Indian tribes have exclusive jurisdiction over child custody
proceedings involving an Indian child who resides or is domiciled
within the reservation of the tribe. 25 USC 1911(a); MCR 3.905(A).
When an Indian tribe has exclusive jurisdiction over an Indian child
involved in a child protective proceeding, and when the state court’s
involvement is not due to emergency removal, the court must
dismiss the case. MCR 3.905(A).
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In Mississippi Band of Choctaw Indians v Holyfield, 490 US 30 (1989),
the United States Supreme Court addressed the issue of an Indian
child’s domicile. On December 29, 1985, twin babies were born out
of wedlock to parents who were both enrolled members of the
Mississippi Band of Choctaw Indians. The mother and father
resided and were domiciled on the Choctaw Indian reservation. The
mother traveled 200 miles from the reservation, gave birth to both
children, and then signed a consent to adoption. The father of the
children also traveled 200 miles from the reservation and signed a
consent to adoption. 490 US at 39–40. Adoptive parents then filed a
petition for adoption in a court 200 miles from the reservation, and
on January 28, 1986, the court entered a final order of adoption. Two
months after the final order, the Mississippi Band of Choctaw
Indian Tribe (Tribe) filed a motion to vacate the adoption decree on
the ground that pursuant to the ICWA exclusive jurisdiction was
vested in the tribal court. The trial court denied the motion and
indicated that the children had never been on, resided in, or been
domiciled on the Indian reservation, and, therefore, exclusive
jurisdiction did not rest with the Tribe. The Supreme Court of
Mississippi affirmed the trial court’s ruling. 490 US at 40-41. The
United States Supreme Court overturned the Supreme Court of
Mississippi and held that the children were domiciled on the
reservation. The Court stated the following:

“For adults, domicile is established by physical
presence in a place in connection with a certain state of
mind concerning one’s intent to remain there. One
acquires a ‘domicile of origin’ at birth, and that domicile
continues until a new one (a ‘domicile of choice’) is
acquired. Since most minors are legally incapable of
forming the requisite intent to establish a domicile, their
domicile is determined by that of their parents. In the
case of an illegitimate child, that has traditionally meant
the domicile of its mother. . . . It is undisputed in this
case that the domicile of the mother (as well as the
father) has been, at all relevant times, on the Choctaw
Reservation. Thus, it is clear that at their birth the twin
babies were also domiciled on the reservation, even
though they themselves had never been there.”
[Internal citations omitted.] 490 US at 48-49.

The Supreme Court remanded the case and directed that the
custody of the children should be determined by the Choctaw tribal
court. 490 US at 50.

If the child is a ward of a tribal court, the tribal court retains
exclusive jurisdiction over the child notwithstanding the residence
or domicile of the child. 25 USC 1911(a); MCR 3.905(A).
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If the case is transferred, the state court shall provide the tribal court
with all available information on the case. Bureau of Indian Affairs,
Guidelines for State Courts; Indian Child Custody Proceedings, 44
Federal Register 67584, C.4(b) (1979).13

B. Non-Mandatory Transfer

If the tribe does not have exclusive jurisdiction over the child
custody proceeding, the court must ensure that the petitioner gave
notice of the proceedings to the interested parties.14 MCR 3.905(C).
See MCR 3.921 for lists of the interested parties.15

If the tribe exercises its right to appear in the proceeding and
requests that the proceeding be transferred to tribal court, the court
must transfer the case to the tribal court unless either parent objects,
the court finds good cause not to transfer the case to tribal court
jurisdiction, or the tribal court declines jurisdiction. 25 USC 1911(b).

A request to transfer the child custody proceeding to a tribal court
may be made at any time. MCR 3.905(C)(4). The request may be
made orally. Bureau of Indian Affairs, Guidelines for State Courts;
Indian Child Custody Proceedings, 44 Federal Register 67584, C.1.16

Commentary (1979).17 However, if the request is made orally, the
court must reduce it to writing and make it a part of the record. Id.
at C.1.

Determining “good cause.”18 “Good cause” exists if the Indian
child’s tribe does not have a tribal court, as defined by ICWA, to
accept the transfer. Bureau of Indian Affairs, Guidelines for State
Courts; Indian Child Custody Proceedings, 44 Federal Register 67584,
C.3 (1979). “Good cause” also may exist if one of the following
circumstances is found:

“(i) The proceeding was at an advanced stage when the
petition to transfer was received and the petitioner did
not file the petition promptly after receiving notice of
the hearing.

13 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
14 See Section 20.4 for information on notice requirements.
15 See Section 5.5 for lists of interested parties under MCR 3.921.
16 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
17 See http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
18 “In determining whether good cause not to transfer exists, the court shall consider the Bureau of Indian
Affairs, Guidelines for State Courts; Indian Child Custody Proceedings, 44 Fed Reg No 228, 67590-67592,
C.2-C.4. (November 26, 1979).” MCR 3.905(C)(1).
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“(ii) The Indian child is over twelve years of age and
objects to the transfer.

“(iii) The evidence necessary to decide the case could
not be adequately presented in the tribal court without
undue hardship to the parties or the witnesses.

“(iv) The parents of a child over five years of age are not
available and the child has had little or no contact with
the child’s tribe or members of the child’s tribe.”
Guidelines for State Courts, supra at C.3.

The socio-economic conditions and the perceived adequacy of tribal
or Bureau of Indian Affairs social services or judicial systems may
not be considered in a determination of “good cause.” Guidelines for
State Courts, supra at C.3(c).

The burden of establishing “good cause” is on the party opposing
the motion. Guidelines for State Courts, supra at C.3(d).

Declination of transfer. As indicated above, a tribal court may
decline the transfer of jurisdiction. 25 USC 1911(b). Upon a
declination of transfer, the court must apply the ICWA and
applicable court rule provisions as they pertain to the Indian child.
MCR 3.905(C)(3).

The Bureau of Indian Affairs, Guidelines for State Courts; Indian Child
Custody Proceedings, 44 Federal Register 67584, C.4(b)–(c) (1979)
provides the following guidelines for declination of a transfer:

“(b) Upon receipt of a transfer petition the state court
shall notify the tribal court in writing of the proposed
transfer. The notice shall state how long the tribal court
has to make its decision. The tribal court shall have at
least twenty days from the receipt of notice of a
proposed transfer to decide whether to decline the
transfer. The tribal court may inform the state court of
its decision to decline either orally or in writing.

“(c) Parties shall file with the tribal court any arguments
they wish to make either for or against tribal declination
of transfer. Such arguments shall be made orally in open
court or in written pleadings that are served on all other
parties.”

If the tribal court does not respond to the notice of a transfer petition
within the time period provided on the notice, the tribal court is
assumed to have accepted the transfer. Affirmative action is
required on the part of the tribal court if it wishes to decline
jurisdiction. Bureau of Indian Affairs, Guidelines for State Courts;
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Indian Child Custody Proceedings, 44 Federal Register 67584, C.4
Commentary (1979).

The state court must not dismiss the case until the transfer has been
accepted by the tribal court. MCR 3.905(C)(2).

20.6 Additional Time Required to Prepare for 
Proceedings

If notice is given to the Secretary of the Interior because the child’s tribe
or band is unknown, the Secretary must be given 15 days after receipt of
notice to notify the child’s parent or Indian custodian and tribe. No foster
care placement or termination of parental rights proceedings may be held
until at least ten days after receipt of notice by the child’s parent or Indian
custodian and tribe. In addition, upon request, the parent or Indian
custodian or tribe must be given up to 20 additional days to prepare for
the proceedings. 25 USC 1912(a).19 If proceedings have already begun
and the court becomes aware of the child’s possible Native American
ancestry, the proceedings must stop until proper notice is given to the
tribe. In re NEGP, 245 Mich App 126, 130 (2001).

20.7 Custodian’s and Tribe’s Rights to Intervene in 
Proceedings

The child’s Indian custodian and the tribe may intervene at any point in
the proceedings. 25 USC 1911(c); MCR 3.905(D).

20.8 Emergency Removal of Indian Child From Home

An Indian child who resides or is domiciled on a reservation but is
temporarily located off the reservation may be taken into temporary
protective custody only if he or she is subject to imminent physical
damage or harm. 25 USC 1922; MCR 3.974(B)(1). For a detailed
discussion of emergency removals see Section 16.9. 

The emergency jurisdiction must terminate when such removal or
placement is no longer necessary to prevent imminent physical damage
or harm to the child. 25 USC 1922.

19 A court may grant an adjournment or continuance for good cause. See Section 5.12.
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20.9 Requirements for Involuntary Foster Care 
Placements

The ICWA contains heightened evidentiary requirements for placing
Indian children in foster care. 25 USC 1912(e) states:

“Foster care placement orders; evidence; determination of
damage to child. No foster care placement may be ordered in
such proceeding in the absence of a determination,
supported by clear and convincing evidence, including
testimony of qualified expert witnesses,20 that the continued
custody of the child by the parent or Indian custodian is
likely to result in serious emotional or physical damage to the
child.”

The applicable court rule, MCR 3.967, mirrors these requirements and
adds time requirements for hearings to review an emergency removal or
determine a foster care placement. MCR 3.967 states, in part: 

“(A) Child in Protective Custody. If an Indian child is taken into
protective custody pursuant to MCR 3.963(A) or (B) or MCR
3.974, a removal hearing must be completed within 14 days
after removal from a parent or Indian custodian unless that
parent or Indian custodian has requested an additional 20
days for the hearing pursuant to 25 USC 1912(a) or the court
adjourns the hearing pursuant to MCR 3.923(G). Absent
extraordinary circumstances that make additional delay
unavoidable, temporary emergency custody shall not be
continued for more than 45 days.

“(B) Child Not in Protective Custody. If an Indian child has not
been taken into protective custody and the petition requests
removal of that child, a removal hearing must be conducted
before the court may enter an order removing the Indian
child from the parent or Indian custodian.

“(C) Notice of the removal hearing must be sent to the parties
prescribed in MCR 3.921 in compliance with MCR
3.920(C)(1).

“(D) Evidence. An Indian child may be removed from a
parent or Indian custodian, or, for an Indian child already
taken into protective custody pursuant to MCR 3.963 or MCR
3.974(B), remain removed from a parent or Indian custodian
pending further proceedings, only upon clear and
convincing evidence, including the testimony of at least one

20 See Section 20.12 for the requisite qualifications of expert witnesses.
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expert witness who has knowledge about the child-rearing
practices of the Indian child’s tribe, that active efforts have
been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian
family, that these efforts have proved unsuccessful, and that
continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical
damage to the child.

“(E) A removal hearing may be combined with any other
hearing.”

Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, D.3(c) (1979),21 states the
following regarding the required showing of “serious emotional or
physical injury”:

“Evidence that only shows the existence of community or
family poverty, crowded or inadequate housing, alcohol
abuse, or nonconforming social behavior does not constitute
clear and convincing evidence that continued custody is
likely to result in serious emotional or physical damage to the
child. To be clear and convincing, the evidence must show
the existence of particular conditions in the home that are
likely to result in serious emotional or physical damage to the
particular child who is the subject of the proceeding. The
evidence must show the causal relationship between the
conditions that exist and the damage that is likely to result.”

“Active efforts” requirement. A provision of ICWA requires the
petitioner to satisfy the court that active efforts have been made to
provide remedial services and rehabilitative programs designed to
prevent the breakup of the Indian family and that these efforts have
proved unsuccessful. 25 USC 1912(d). See In re Kreft, 148 Mich App 682,
693–95 (1986) (requirements met by provision of parenting assistance,
infant nutrition information, and housing assistance).

The proper standard of proof for determining whether the active efforts
standard was met is the clear and convincing evidence standard. In re
Roe, 281 Mich App 88, 101 (2008). 

Note: The In re Roe Court found that the beyond a reasonable
doubt standard of proof to satisfy the active efforts
requirement was incorrectly adopted in In re Morgan, 140
Mich App 594, 604 (1985), and In re Kreft, 148 Mich App 682,
693 (1986). In re Roe, 281 Mich App at 101.

21 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
Michigan Judicial Institute © 2011 Page 20-17

http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf


Section 20.10 Child Protective Proceedings Benchbook—Third Edition
More effort is required under the ICWA’s active efforts standard than is
required under Michigan’s reasonable efforts standard. In re Roe, 281 Mich
App at 108; In re JL, 483 Mich 300, 321 (2009). The ICWA requires that
active efforts be a more direct involvement when the Indian parent or
custodian is being provided remedial services and rehabilitative
programs. In re Roe, supra at 106-107. See, e.g., In re Kreft, 148 Mich App
682, 693-695 (1986), where the DHS met the ICWA’s active efforts
requirements when it provided the respondent-mother with parenting
assistance, infant nutrition information, and housing assistance. 

The ICWA does not require the DHS or the tribe to provide services each
time a new termination proceeding is commenced against a parent when
past efforts failed and it does not appear that providing the additional
services will result in a different outcome. In re JL, 483 Mich 300, 327
(2009). See also In re Roe, 281 Mich App at 102, 105, where the Court held
that there was nothing within 25 USC 1912(d) that prevented the DHS
from seeking termination of parental rights when past efforts to reunite
the family were unsuccessful. However, the DHS must “undertake a
thorough, contemporaneous assessment of the services provided to the
parent in the past and the parent’s response to those services before
seeking to terminate parental rights without having offered additional
services.” In re JL, 483 Mich at 327. 

Note: The In re JL Court indicated that despite its refusal to
establish an arbitrary threshold at which past services could
be used to satisfy current active efforts, it did direct trial
courts to “carefully assess the timing of the services provided
to the parent [and that] . . . [t]he timing of the services must
be judged by reference to the grounds for seeking
termination and their relevance to the parent’s current
situation.” In re JL, 483 Mich at 324-325. The In re JL Court
also declined to hold that “active efforts must always have
been provided in relation to the child who is the subject of
the current termination proceeding.” Id. at 325.

20.10 Preferred Placements of Indian Children

The ICWA establishes placement preferences that a court may be
required to follow. 25 USC 1915. See also MCR 3.965(B)(12)(b); MCR
3.967(F). Specifically, 25 USC 1915(b)–(e) states as follows:

“(b) Foster care or preadoptive placements; criteria;
preferences. Any child accepted for foster care or
preadoptive placement shall be placed in the least restrictive
setting which most approximates a family and in which his
special needs, if any, may be met. The child shall also be
placed within reasonable proximity to his or her home,
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taking into account any special needs of the child. In any
foster care or preadoptive placement, a preference shall be
given, in the absence of good cause to the contrary, to a
placement with-- 

(i) a member of the Indian child’s extended family; 

(ii) a foster home licensed, approved, or specified by the
Indian child’s tribe; 

(iii) an Indian foster home licensed or approved by an
authorized non-Indian licensing authority; or 

(iv) an institution for children approved by an Indian
tribe or operated by an Indian organization which has a
program suitable to meet the Indian child’s needs. 

“(c) Tribal resolution for different order of preference;
personal preference considered; anonymity in application of
preferences. In the case of a placement under subsection (a)
or (b) of this section, if the Indian child’s tribe shall establish a
different order of preference by resolution, the agency or
court effecting the placement shall follow such order so long
as the placement is the least restrictive setting appropriate to
the particular needs of the child, as provided in subsection
(b) of this section. Where appropriate, the preference of the
Indian child or parent shall be considered: Provided, That
where a consenting parent evidences a desire for anonymity,
the court or agency shall give weight to such desire in
applying the preferences. 

“(d) Social and cultural standards applicable. The standards
to be applied in meeting the preference requirements of this
section shall be the prevailing social and cultural standards
of the Indian community in which the parent or extended
family resides or with which the parent or extended family
members maintain social and cultural ties. 

“(e) Record of placement; availability. A record of each such
placement, under State law, of an Indian child shall be
maintained by the State in which the placement was made,
evidencing the efforts to comply with the order of preference
specified in this section. Such record shall be made available
at any time upon the request of the Secretary or the Indian
child’s tribe.”

“Extended family” is defined by law or custom of the child’s tribe or, if
there is no applicable law or custom, as a person 18 years of age or older
who is the child’s grandparent, aunt or uncle, brother or sister, brother-
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in-law or sister-in-law, niece or nephew, first or second cousin, or step-
parent. 25 USC 1903(2); MCR 3.002(3).

MCR 3.965(B)(12)(b)22 and MCR 3.967(F) establish the same orders of
preference as specified in the ICWA. MCR 3.967(F) specifically states:

“(F) The Indian child, if removed from home, must be placed
in descending order of preference with: 

“(1) a member of the child’s extended family, 

“(2) a foster home licensed, approved, or specified by
the child’s tribe, 

“(3) an Indian foster family licensed or approved by a
non-Indian licensing authority, 

“(4) an institution for children approved by an Indian
tribe or operated by an Indian organization that has a
program suitable to meet the child’s needs. 

“The court may order another placement for good cause
shown. If the Indian child’s tribe has established by
resolution a different order of preference than the order
prescribed in subrule (F), placement shall follow that tribe’s
order of preference as long as the placement is the least
restrictive setting appropriate to the particular needs of the
child, as provided in 25 USC 1915(b). 

“The standards to be applied in meeting the preference
requirements above shall be the prevailing social and
cultural standards of the Indian community in which the
parent or extended family resides or with which the parent
or extended family members maintain social and cultural
ties.”

“The court may order another placement for good cause
shown.”

“Good cause” for ordering a different placement. Pursuant to the
Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, F.3(a) (1979),23 a determination of
“good cause” not to follow the order of preference set out in 25 USC
1915(b)(i)–(iv) must be based on one or more of the following
considerations:

22 See Section 7.12 for additional information on MCR 3.965(B)(12)(b).
23 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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“(i) The request of the biological parents or the child when
the child is of sufficient age.

“(ii) The extraordinary physical or emotional needs of the
child as established by testimony of a qualified expert
witness.

“(iii) The unavailability of suitable families for placement
after a diligent search has been completed for families
meeting the preference criteria.”

The burden of establishing “good cause” not to follow the order of
preference provided above is on the party requesting the deviation.
Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, F.3(b) (1979).

20.11 Required Procedures to Involuntarily Terminate 
Parental Rights

The ICWA contains heightened evidentiary requirements to terminate
parental rights to an Indian child. 25 USC 1912(f) states as follows:

“Parental rights termination orders; evidence; determination
of damage to child. No termination of parental rights may be
ordered in such proceeding in the absence of a
determination, supported by evidence beyond a reasonable
doubt, including testimony of qualified expert witnesses, that
the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical
damage to the child.” 

Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, D.3 (1979)24 states:

“Evidence that only shows the existence of community or
family poverty, crowded or inadequate housing, alcohol
abuse, or nonconforming social behavior does not constitute
clear and convincing evidence that continued custody is
likely to result in serious emotional or physical damage to the
child. To be clear and convincing, the evidence must show
the existence of particular conditions in the home that are
likely to result in serious emotional or physical damage to the
particular child who is the subject of the proceeding. The
evidence must show the causal relationship between the
conditions that exist and the damage that is likely to result.”

24 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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In addition to meeting the requirements of the ICWA, the petitioner must
establish a statutory ground for termination pursuant to state law.
Therefore, in order to involuntarily terminate the parental rights to an
Indian child, the court must find the following:

 evidence beyond a reasonable doubt that the child would
suffer serious emotional or physical damage if returned to the
custody of the parent, and 

 clear and convincing evidence that a statutory basis for the
termination of parental rights has been proven. In re Elliott, 218
Mich App 196, 209–10 (1996). See Sections 18.18–18.31 for
statutory grounds for termination of parental rights.

“Proceedings for termination of parental rights involving an Indian child,
are governed by 25 USC 1912 in addition to this rule.” MCR 3.977(A)(1).
MCR 3.977(G) states as follows:

“(G) Termination of Parental Rights; Indian Child. 

In addition to the required findings in this rule, the parental
rights of a parent of an Indian child must not be terminated
unless: 

“(1) the court is satisfied that active efforts have been
made to provide remedial service and rehabilitative
programs designed to prevent the breakup of the Indian
family and that these efforts have proved unsuccessful,
and 

“(2) the court finds evidence beyond a reasonable
doubt, including testimony of at least one qualified
expert witness, that parental rights should be
terminated because continued custody of the child by
the parent or Indian custodian will likely result in
serious emotional or physical damage to the child.”

“Active efforts” requirement. A provision of ICWA requires the
petitioner to satisfy the court that active efforts have been made to
provide remedial services and rehabilitative programs designed to
prevent the breakup of the Indian family and that these efforts have
proved unsuccessful. 25 USC 1912(d). See In re Kreft, 148 Mich App 682,
693–95 (1986) (requirements met by provision of parenting assistance,
infant nutrition information, and housing assistance).

The proper standard of proof for determining whether the active efforts
standard was met is the clear and convincing evidence standard. In re
Roe, 281 Mich App 88, 101 (2008). 
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Note: The In re Roe Court found that it incorrectly adopted
the beyond a reasonable doubt standard of proof to satisfy
the active efforts requirement in In re Morgan, 140 Mich App
594, 604 (1985), and In re Kreft, 148 Mich App 682, 693 (1986).
In re Roe, supra at 101.

More effort is required under the ICWA’s active efforts standard than is
required under Michigan’s reasonable efforts standard. In re Roe, 281 Mich
App at 108; In re JL, 483 Mich 300, 321 (2009). The ICWA requires that
active efforts be a more direct involvement when the Indian parent or
custodian is being provided remedial services and rehabilitative
programs. In re Roe, supra at 106-107. See, e.g., In re Kreft, 148 Mich App
682, 693-695 (1986), where the DHS met the ICWA’s active efforts
requirements when it provided the respondent-mother with parenting
assistance, infant nutrition information, and housing assistance. 

The ICWA does not require the DHS or the tribe to provide services each
time a new termination proceeding is commenced against a parent when
past efforts failed and it does not appear that providing the additional
services will result in a different outcome. In re JL, 483 Mich 300, 327
(2009). See also In re Roe, 281 Mich App at 102, 105, where the Court held
that there was nothing within 25 USC 1912(d) that prevented the DHS
from seeking termination of parental rights when past efforts to reunite
the family were unsuccessful. However, the DHS must “undertake a
thorough, contemporaneous assessment of the services provided to the
parent in the past and the parent’s response to those services before
seeking to terminate parental rights without having offered additional
services.” In re JL, 483 Mich at 327. 

Note: The In re JL Court indicated that despite its refusal to
establish an arbitrary threshold at which past services could
be used to satisfy current active efforts, it did direct trial
courts to “carefully assess the timing of the services provided
to the parent [and that] . . . [t]he timing of the services must
be judged by reference to the grounds for seeking
termination and their relevance to the parent’s current
situation.” In re JL, 483 Mich at 324-325. The In re JL Court
also declined to hold that “active efforts must always have
been provided in relation to the child who is the subject of
the current termination proceeding.” Id. at 325.

In In re SD, 236 Mich App 240 (1999), the trial court terminated the
parental rights of the respondent-father to his three children based on his
imprisonment for the sexual assault of two of his children. Respondent-
father is a Caucasian, and the children’s mother is a member of the Sault
Ste. Marie Tribe of Chippewa Indians. At the time of the termination
hearing, respondent-father and the children’s mother had separated and
filed for divorce, and the children resided with their mother. Id. at 241–
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42. On appeal, respondent-father argued that the FIA was required by 25
USC 1912(d) to make active efforts to reunite the family before his
parental rights could be terminated. No reunification services were
provided. The Court of Appeals held that a court may terminate parental
rights without finding that active efforts were made to prevent the
breakup of an “Indian family” if termination would not actually result in
the breakup of an “Indian family.” SD, supra at 244. The Court of Appeals
concluded that there was no disruption of an “Indian family” in this case
because respondent-father and the children’s mother had separated and
filed for divorce before respondent-father’s rights were terminated,
respondent-father was imprisoned, and the children lived with their
mother, the only parent with Indian heritage and the parent through
whom the children had ties to the tribe. Id. at 244–45.

20.12 Expert Witness Testimony

Number of expert witnesses required. Two provisions of ICWA, 25 USC
1912(e) and (f), require testimony from “qualified expert witnesses”
before a court may order foster care placement or termination of parental
rights. MCR 3.967(D) requires the testimony of “at least one expert
witness” before a court may order foster care placement of an Indian
child, but MCR 3.977(G) requires the testimony of “qualified expert
witnesses” before a court may order termination of parental rights.
Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Federal Register 67584, D.3 (1979),25 provides that in
either case, testimony by “one or more” expert witnesses is required. The
Court of Appeals has concluded that only one qualified expert witness
need testify. In re Elliott, 218 Mich App 196, 207 (1996), and In re Kreft, 148
Mich App 682, 690 (1986).

Qualifications. For purposes of ICWA, “qualified expert witness” means:

 a member of the tribe recognized by the tribal community as
knowledgeable in tribal customs related to family
organizations and child-rearing practices;

 a lay expert with substantial experience with delivery of
services to Indian families and extensive knowledge of
prevailing social and cultural standards and child-rearing
practices within the tribe; or

 a professional with substantial education and experience in his
or her field.

25 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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Elliott, supra at 206-08, and Kreft, supra at 689-93. If cultural bias is not
implicated in the case, the expert witness need not have special
knowledge of Indian culture, but the witness must have more specialized
knowledge than the normal social worker. Elliott, supra at 207.

20.13 Requirements for Voluntary Foster Care Placement 

ICWA defines foster care placement as:

“[A]ny action removing an Indian child from its parent or
Indian custodian for temporary placement in a foster home
or institution or the home of a guardian or conservator where
the parent or Indian custodian cannot have the child
returned upon demand, but where parental rights have not
been terminated.” 25 USC 1903(1)(i). See also MCR 3.002(1).

There are specific procedures that must be followed to obtain a valid
consent to voluntary foster care placement from any parent or custodian
of an Indian child. Foster care placement may include guardianship
proceedings.26 See Empson-Laviolette v Crago, 280 Mich App 620, 626-628
(2008).

A. Valid Consent

To obtain a valid consent from the child’s parent or custodian to
voluntary foster care placement, the following procedures must be
followed:

 the consent must be executed in writing during a recorded
proceeding before a judge of a court of competent
jurisdiction;

 the presiding judge must certify that the terms and
consequences of the consent were fully explained in detail
and were fully understood by the child’s parent or
custodian;

 the judge must certify either that the parent or custodian
understood the explanation in English or that it was
translated into a language that the parent or custodian
understood; and

 a valid consent may not be given prior to the birth of the
Indian child, or within 10 days after the birth of the Indian
child. 25 USC 1913(a). 

26 See Sections 4.12 and 13.9(D) for more information on the appointment of guardians.
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B. Withdrawal of Consent

The parent or custodian may withdraw his/her consent to a foster
care placement “at any time . . . .” The child must then be returned
to the parent or custodian. 25 USC 1913(b).

The apparent conflict between 25 USC 1903(1)(i), which defines
foster care placement as a situation in which a parent or custodian
cannot have the child returned on demand, and 25 USC 1913(b),
which provides that a parent or custodian may withdraw his/her
consent to a foster care placement and the child must be returned to
the parent or custodian, should be resolved in favor of 25 USC
1913(b). Empson-Laviolette, supra at 629-631. According to the
Empson-Laviolette Court: 

“[W]e conclude that § 1903(1)(i) is only applicable when
determining whether the ICWA applies to a custody
proceeding. It is not applicable when determining the
rights of a parent or Indian custodian after the parent or
custodian has voluntarily consented to a ‘foster care
placement’ of an Indian child. Rather, it is § 1913 that
delineates the rights of the parent or Indian custodian
who has consented to a ‘foster care placement’ of an
Indian child. In other words, if a parent or Indian
custodian of an Indian child has consented to a ‘foster
care placement,’ as the term is defined in § 1903(1)(i),
the parent or custodian may ‘at any time’ thereafter
withdraw consent to the placement under § 1913(b) and
have the Indian child returned to his or her custody.”
Empson-Laviolette, supra at 631. 

Consequently, in Empson-Laviolette, the Indian child’s parent
had the right to withdraw her consent to the guardianship
and have the child returned to her custody, even though she
voluntarily consented to the appointment of guardians for
her child, which constituted consent to the child’s placement
in foster care. Id. at 633.

20.14 Requirements for Consent to Termination of 
Parental Rights

ICWA defines termination of parental rights as:

“[A]ny action resulting in the termination of the parent-child
relationship.” 25 USC 1903(1)(ii). See also MCR 3.002(1)(b).

There are specific procedures that must be followed to obtain a valid
consent from an Indian child’s parent to terminate his/her parental rights.
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A. Valid Consent

To obtain a valid consent from an Indian child’s parent to voluntary
termination of parental rights, the following procedures must be
followed:

 the consent must be executed in writing during a recorded
proceeding before a judge of a court of competent
jurisdiction;

 the presiding judge must certify that the terms and
consequences of the consent were fully explained in detail
and were fully understood by the child’s parent;

 the judge must certify either that the parent understood the
explanation in English or that it was translated into a
language that the parent understood; and

 a valid consent may not be given prior to the birth of the
Indian child, or within 10 days after the birth of the Indian
child.

25 USC 1913(a).

B. Withdrawal of Consent

The parent may withdraw his or her consent to termination of
parental rights or adoption “at any time prior to the entry of a final
decree of termination or adoption, as the case may be . . . .” The
child must then be returned to the parent. 25 USC 1913(b) and (c).

In In re Kiogima, 189 Mich App 6, 10–13 (1991), the Court of Appeals
held that where a parent voluntarily releases his or her parental
rights for purposes of adoption, the release may be withdrawn only
prior to entry of the order terminating parental rights, not prior to
entry of an adoption decree. The Court distinguished between a
release of parental rights, whereby the release is given to a child
placing agency or the DHS, and a consent to adoption, whereby
consent for adoption by a specific relative is given by the parent.
Only in the case of a consent to adoption may the consent be
withdrawn prior to entry of the adoption decree.

Note: 25 USC 1915(c) requires the court to “give weight”
to a consenting parent’s desire for anonymity. The
Bureau of Indian Affairs, Guidelines for State Courts,
supra at B.1, Commentary (1979),27 provides the
following:

27 Available at http://www.nicwa.org/administrative_regulations/icwa/ICWA_guidelines.pdf.
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“Under the [ICWA] confidential[ity] is given a
much higher priority in voluntary proceedings
than in involuntary proceedings. The [ICWA]
mandates a tribal right of notice and intervention
in involuntary proceedings but not in voluntary
ones. Cf. 25 USC [§1912 with 25 USC §1913.] For
voluntary placements, however, the [ICWA]
specifically directs state courts to respect parental
requests for confidentiality. 25 USC [§1915(c)]. The
most common voluntary placement involves a
newborn infant. Confidentiality has traditionally
been a high priority in such placements. The Act
reflects that traditional approach by requiring
deference to requests for anonymity in voluntary
placements but not in involuntary ones. This
guideline specifically provides that anonymity not
be compromised in seeking verification of Indian
status.”

20.15 Invalidation of State Court Action for Violation of the 
Indian Child Welfare Act

An Indian child subject to foster care placement or termination
proceedings under state law, a parent or custodian from whom the child
was removed, and the Indian child’s tribe may petition any court of
competent jurisdiction to invalidate the placement or termination
proceedings upon a showing that the court’s action violated 25 USC 1911,
1912, or 1913. 25 USC 1914. A parent has standing to challenge an order
independent of the participation of the tribe, even though the statute
provides for a challenge by the child, parent or custodian, and the tribe. In
re Kreft, 148 Mich App 682, 687–89 (1986).

In In re Morgan, 140 Mich App 594, 601–04 (1985), the Court of Appeals
invalidated the trial court’s order terminating parental rights, where the
trial court used the “clear and convincing evidence” standard rather than
the “beyond a reasonable doubt” standard, failed to hear expert witness
testimony, and failed to establish that remedial or rehabilitative efforts
had failed. However, in In re IEM, 233 Mich App 438, 449–50 (1999), the
Court of Appeals found that termination of parental rights was proper
under state law but that the FIA failed to satisfy the notice requirements
of ICWA. In such circumstances, remand to the trial court for further
proceedings was the proper remedy.

The ICWA preempted a stay imposed under MCL 722.26b(4) in a
guardianship proceeding when the stay “infringed on the minimum
protections [the child’s mother] was afforded under § 1913(b)”; that is,
the stay prevented the child’s mother from withdrawing her consent to
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the guardianship “at any time.” Empson-Laviolette v Crago, 280 Mich App
620, 632-633 (2008). 

See also 25 USC 1920 (where custody of child has been improperly
obtained or maintained, the court must decline jurisdiction and return
child to parent or custodian unless such return would subject the child to
a substantial and immediate danger or threat of such danger). 
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In this chapter. . .

This chapter provides a brief overview of appeals of orders entered in
child protective proceedings. It contains discussion of the time
requirements for appeals to both the Court of Appeals and Michigan
Supreme Court and applicable standards of review.

For discussion of review of referees’ recommended findings and
conclusions, see Chapter 15.

21.1 Special Time Requirement for Rehearings Following 
Termination of Parental Rights

If parental rights have been terminated, a petition for rehearing must be
filed not later than 20 days after the entry of the order terminating
parental rights. MCL 712A.21(1).1

1 See Section 12.13 for a detailed discussion of rehearings.
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21.2 Court Rules Governing Appeals in Child Protective 
Proceedings

“Except as modified by [MCR 3.993], chapter 7 of the Michigan Court
Rules governs appeals from the family division of the circuit court.”
MCR 3.993(C)(1).

Subchapter 7.200 of the Michigan Court Rules governs appeals to the
Court of Appeals. Pursuant to MCR 7.203(A)(2), the Court of Appeals has
jurisdiction of an appeal of right filed by an aggrieved party from the
following: 

“A judgment or order of a court or tribunal from which
appeal of right to the Court of Appeals has been established
by law or court rule.”

The Court of Appeals may also grant leave to appeal. See MCR 7.203(B).

Subchapter 7.300 of the Michigan Court Rules governs appeals to the
Michigan Supreme Court. The Michigan Supreme Court may “review by
appeal a case pending in the Court of Appeals or after decision by the
Court of Appeals (see MCR 7.302).” MCR 7.301(A)(1).

21.3 Appeals to the Michigan Court of Appeals

MCR 3.993(A)–(B) state as follows:

“(A) The following orders are appealable to the Court of
Appeals by right:

(1) an order of disposition placing a minor under the
supervision of the court or removing the minor from the
home,

(2) an order terminating parental rights,

(3) any order required by law to be appealed to the
Court of Appeals, and

(4)  any final order.

“(B) All orders not listed in subrule (A) are appealable to the
Court of Appeals by leave.”

See also MCL 600.308 and MCL 600.309. An order of disposition leaving
the child at home but giving the supervising agency the discretion to
remove the child from his or her home is appealable by right to the Court
of Appeals. In re Meeboer, 134 Mich App 294, 299 (1984).
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In In re EP, 234 Mich App 582, 590–91 (1999), overruled on other grounds
462 Mich 341 (2000), respondent-mother appealed the trial court’s
dispositional order removing the child from respondent’s home, where
the child had been staying on an “extended home visit.” Following a
dispositional review hearing, the trial court entered the order removing
the child from respondent’s custody. The Court of Appeals held that
respondent had an appeal by right of the trial court’s order. Although the
petitioner maintained supervision of the child, the child was physically
residing with respondent when the supplemental dispositional order
was entered. The trial court’s order was “an order . . . removing the minor
from his or her home” under former MCR 5.993(A)(1).

There is no appeal of right by the petitioner to the Court of Appeals from
an order denying termination of parental rights. In re Youmans, 156 Mich
App 679 (1986), lv den 428 Mich 871 (1987). The petitioner may, however,
file a subsequent petition seeking termination after gathering new
evidence. Santosky v Kramer, 455 US 745, 764 (1982).

21.4 Filing Requirements

In the Michigan Court of Appeals. MCR 7.204(A)(1) provides:

“(1) An appeal of right in a civil action must be taken within

“(a) 21 days after entry of the judgment or order
appealed from;

“(b) 21 days after the entry of an order deciding a
motion for new trial, a motion for rehearing or
reconsideration, or a motion for other relief from the
order or judgment appealed, if the motion was filed
within the initial 21-day appeal period or within further
time the trial court has allowed for good cause during
that 21-day period; 

“(c) 14 days after entry of an order of the family division
of the circuit court terminating parental rights under the
Juvenile Code, or entry of an order denying a motion for
new trial, rehearing, reconsideration, or other
postjudgment relief from an order terminating parental
rights, if the motion was filed within the initial 14-day
appeal period or within further time the trial court may
have allowed during that period; or 

“(d) another time provided by law.

“If a party in a civil action is entitled to the appointment of an
attorney and requests the appointment within 14 days after
the final judgment or order, the 14-day period for the taking
Michigan Judicial Institute © 2011 Page 21-3



Section 21.4 Child Protective Proceedings Benchbook—Third Edition
of an appeal or the filing of a postjudgment motion begins to
run from the entry of an order appointing or denying the
appointment of an attorney. If a timely postjudgment motion
is filed before a request for appellate counsel, the party may
request counsel within 14 days after the decision on the
motion.”2

Claim of appeal. MCR 7.204(B) provides that in order to vest the Court of
Appeals with jurisdiction in an appeal of right, an appellant must file a
claim of appeal and the entry fee with the clerk. 

The form of the claim of appeal is governed by MCR 7.204(D). MCR
7.204(D)(3) states that “[i]f the case involves a contest as to the custody of
a minor child, that fact must be stated in capital letters on the claim of
appeal.”

Briefs. MCR 7.212(A)(1)(a) provides the appellant must file five copies of
a brief with the Court of Appeals within:

“(i) 28 days after the claim of appeal is filed, the order
granting leave is certified, or the transcript is filed with the
trial court, whichever is later, in a child custody case or an
interlocutory criminal appeal. This time may be extended
only by the Court of Appeals on motion.” 

A “custody case” is defined by MCR 7.202(5) as “a domestic relations
case in which the custody of a minor child is an issue, an adoption case,
or a case in which the family division of circuit court has entered an order
terminating parental rights or an order of disposition removing a child
from the child’s home.”

Within the time for filing the brief, one copy of the brief must be served
on each party and proof of that service must be filed with the Court of
Appeals. MCR 7.212(A)(1)(b).

MCR 7.212(A)(2)(a) provides that the appellee must file five copies of a
brief with the Court of Appeals within the following time limits:

“(i) 21 days after the appellant’s brief is served on the
appellee, in an interlocutory criminal appeal or a child
custody case. This time may be extended only by the Court of
Appeals on motion.”

Within the time for filing the appellee’s brief, one copy of the brief must
be served on all other parties and proof of that service must be filed with
the Court of Appeals. MCR 7.212(A)(2)(b).

2 See Section 18.13.
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Application for leave to appeal. If the time for filing an appeal of right
has expired or an appeal of right is dismissed for lack of jurisdiction, a
party may file an application for leave to appeal. MCR 7.203(B)(5); MCR
7.205(F)(1). The application for leave to appeal is also a late appeal,
because it was not filed within 21 days of the order that is being
appealed. MCR 7.205(F) governs applications for leave to appeal. MCR
7.205(F) provides the following restrictions:

 If the application for leave to appeal is filed more than 12
months after entry of the order or judgment on the merits,
leave to appeal may not be granted. MCR 7.205(F)(3). See,
however, MCL 600.1041, which requires an application for a
delayed appeal of an order of disposition to be filed within six
months after entry of the order.

 An application for leave to appeal filed more than 12 months
after entry of the order or judgment on the merits may be
granted if a party’s claim of appeal is dismissed for lack of
jurisdiction within 21 days before the 12-month period expired
or at any time after expiration of the 12-month period. MCR
7.205(F)(5).

Note: A party filing a late application in reliance on this
provision must note the dismissal of the prior claim of
appeal in the statement of facts explaining the delay.
MCR 7.205(F)(5).

 “The time limit for late appeals from orders terminating
parental rights is 63 days, as provided by MCR 3.993(C)(2).”
MCR 7.205(F)(6). MCR 3.993(C)(2) states:

“(2) Delayed Appeals; Termination of Parental Rights.  The
Court of Appeals may not grant an application for leave
to appeal an order of the family division of the circuit
court terminating parental rights if filed more than 63
days after entry of an order of judgment on the merits,
or if filed more than 63 days after entry of an order
denying reconsideration or rehearing.”

Transcripts and record. Transcripts must be filed within 42 days after
they are ordered by the trial court. This period may be extended by
motion filed with the Court of Appeals. MCR 7.210(B)(3)(b)(iii).

The lower court record must be filed within 21 days after the deadline for
the filing of the appellees’ briefs. MCR 7.210(H).

In the Michigan Supreme Court. An application for leave to appeal to
the Supreme Court may be taken from a case pending in the Court of
Appeals or after a decision by the Court of Appeals. MCR 7.301(A)(2). If
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the application is filed before the Court of Appeals’ decision, the
application must be filed within 42 days of one of the following:

“(a) after a claim of appeal is filed in the Court of Appeals;

“(b) after an application for leave to appeal is filed in the
Court of Appeals; or

“(c) after entry of an order by the Court of Appeals granting
an application for leave to appeal.”

If the case is not pending before the Court of Appeals, then the
application for leave to appeal is governed by MCR 7.302(C)(2)–(4). MCR
7.302(C)(2) provides:

“(2) Other Appeals. Except as provided in subrule (C)(4), in
other appeals the application must be filed within 42 days in
civil cases, or within 56 days in criminal cases:

(a) after the Court of Appeals clerk mails notice of an
order entered by the Court of Appeals;

(b) after the filing of the opinion appealed from; or

(c) after the Court of Appeals clerk mails notice of an
order denying a timely filed motion for rehearing.

“However, the time limit is 28 days where the appeal is from
an order terminating parental rights . . . .”

MCR 7.302(C)(4) provides that if the Court of Appeals remands the case
to a lower court for further proceedings, the application for leave may be
filed within 28 days from orders terminating parental rights or within 42
days in other civil cases, after one of the following:

“(a) the Court of Appeals decision ordering the remand,

“(b) the Court of Appeals clerk mails notice of an order
denying a timely filed motion for rehearing of a decision
remanding the case to the lower court for further
proceedings, or

“(c) the Court of Appeals decision disposing of the case
following the remand procedure, in which case an
application may be made on all issues raised in the Court of
Appeals, including those related to the remand question.”

Applications that do not meet the above requirements will not be
accepted. MCR 7.302(C)(3).
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Appeals of orders terminating parental rights are to be given priority by
the Clerks of the Supreme Court and Court of Appeals in scheduling
them for submission to the courts. Admin Order No. 1981-6, 412 Mich
lxiv (1981).

21.5 Delayed Appeals

Orders of disposition. MCL 600.1041 states that “[a]n application for a
delayed appeal from an order of the family division of circuit court in a
matter involving the disposition of a juvenile shall be filed within 6
months after entry of the order.” 

Orders terminating parental rights. “The time limit for late appeals from
orders terminating parental rights is 63 days, as provided by MCR
3.993(C)(2).” MCR 7.205(F)(6). MCR 3.993(C)(2) states:

“(2) Delayed Appeals; Termination of Parental Rights.  The Court
of Appeals may not grant an application for leave to appeal
an order of the family division of the circuit court
terminating parental rights if filed more than 63 days after
entry of an order of judgment on the merits, or if filed more
than 63 days after entry of an order denying reconsideration
or rehearing.”

21.6 Standards of Review

Orders of disposition. Orders of disposition are reviewed for an abuse of
discretion. In re Scruggs, 134 Mich App 617, 621–22 (1984), and In re Ricks,
167 Mich App 285, 295 (1984).

Orders terminating parental rights. MCR 3.977(K) states as follows:

“(K) Review Standard.  The clearly erroneous standard shall be
used in reviewing the court’s findings on appeal from an
order terminating parental rights.”

An order terminating parental rights is reviewed in its entirety using a
“clearly erroneous” standard. This standard of review applies to a trial
court’s decision regarding a statutory basis for termination of parental
rights, and its decision regarding a child’s best interests. In re Trejo, 462
Mich 341, 356–57 (2000). In In re Cornet, 422 Mich 274 (1985), the Michigan
Supreme Court, quoting Tuttle v Dep’t of State Highways, 397 Mich 44, 46
(1976), defined the standard as follows:

“‘[A]n appellate court will set aside the findings of fact of a
trial court sitting without a jury when such findings are
clearly erroneous. In construing comparable ‘clearly
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erroneous’ language in Rule 52(a) of the Federal Rules of
Civil Procedure, the United States Supreme Court has stated
that ‘[a] finding is ‘clearly erroneous’ when although there is
evidence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction that a
mistake has been committed.’ . . . Appropriately, the ‘judicial
sieve’ with which we have sifted the evidence in this non-
jury trial is ‘of finer mesh than the one correspondingly
employed on review’ of a jury’s verdict.’” Cornet, supra at 278.

See In re Engle, 480 Mich 931 (2007), where the Michigan Supreme Court
reversed the Court of Appeals. According to the Court:

“The Court of Appeals misapplied the clear error standard by
substituting its judgment for that of the trial court, MCR 2.613(C); In re
Miller, 433 Mich 331 (1989), failed to acknowledge that the applicable
statutes and court rules do not require efforts for reunification or
provision of services under the circumstances of this case, see, e.g., MCL
722.638(1)(a)(ii) and (2); MCL 712A.19a(2)(b); MCR 3.965(D)(2), and
rendered a decision that was contrary to the clear and convincing
evidence supporting the statutory grounds for termination and the best
interests of the minor children, MCR 3.977(K); In re Trejo Minors, 462 Mich
341 (2000).” 

See also In re Hall, 483 Mich 1031 (2009). In In re Hall, “[t]he Court of
Appeals misapplied the clear error standard by substituting its judgment
for that of the trial court, MCR 2.613(C), In re Miller, 433 Mich 331 (1989),
and rendered a decision that was contrary to the clear and convincing
evidence supporting termination of the respondent-mother’s parental
rights pursuant to MCL 712A.19b(3)(b)(ii) and (j).” In re Hall, 483 Mich
1031 (2009).

A refusal to grant a request for rehearing will be reversed by the Court of
Appeals only when the refusal represents an abuse of discretion. In re
Johanson, 156 Mich App 608, 611 (1986).

21.7 Collateral Attack of Jurisdiction

In In re Hatcher, 443 Mich 426, 437 (1993), the Court found that subject
matter jurisdiction of child protective proceedings is established “by the
contents of the petition after the probate judge or referee has found
probable cause to believe that the allegations contained within the
petitions are true.” If the trial court lacks subject matter jurisdiction,
subsequent proceedings are void; if the court has subject matter
jurisdiction, subsequent procedural errors may affect a court’s exercise of
that jurisdiction but may only result in reversal.
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For purposes of appeal, this means that a party who wishes to attack the
court’s exercise of jurisdiction following a plea or trial must do so on
direct appeal following the court’s disposition, or during a rehearing or
review hearing. No “collateral attack” of the court’s exercise of
jurisdiction is possible. Id. at 438–44, and In re Powers, 208 Mich App 582,
587–88 (1995).

Separate appeals may be taken from the court’s order assuming
jurisdiction and the court’s order terminating parental rights. MCR
3.993(A)(1) and (2).

21.8 Stay of Orders

MCL 600.1041 states in part that “[t]he pendency of an appeal from the
family division of circuit court in a matter involving the disposition of a
juvenile . . . shall not suspend the order unless the court to which the
appeal is taken specifically orders the suspension.”
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In this chapter. . .

This chapter deals only with the recordkeeping requirements of the
Family Division of the Circuit Court in child protective proceedings.
Information concerning records used in investigations of suspected
abuse or neglect may be found in Sections 2.16–2.18.

22.1 Family Division Records

MCR 3.903(A)(25) defines “records” as pleadings, motions, authorized
petitions, notices, memoranda, briefs, exhibits, available transcripts,
findings of the court, register of actions, and court orders. These items are
contained in the so-called “legal file.” Confidential information is
contained in the so-called “social file.” For a general description of the
purposes and contents of “juvenile court” records, see Admin Order No.
1985-5, as amended by Admin Order No. 1988-3, Part II, 430 Mich xcix
(1988). A “file” is “a repository for collection of the pleadings and other
documents and materials related to a case.” MCR 3.903(A)(8).

A “register of actions” is “the permanent case history maintained in
accord with the Michigan Supreme Court Case File Management
Standards.” MCR 3.903(A)(26). The clerk of the court must permanently
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maintain a register of actions for each case except a civil infraction case.
MCR 8.119(A) and (D)(1). The Michigan Supreme Court Case File
Management Standards and MCR 8.119(D)(1)(c) require a register of
actions to contain specific information. MCR 8.119(D)(1)(c) states:

“(c) Register of Actions. The clerk shall keep a case history of
each case, known as a register of actions. The register of
actions shall contain both pre- and post-judgment
information. When a case is commenced, a register of actions
form shall be created. The case identification information in
the alphabetical index shall be entered on the register of
actions. In addition, the following shall be noted
chronologically on the register of actions as it pertains to the
case:

(i) the offense (if one);

(ii) the judge assigned to the case;

(iii) the fees paid;

(iv) the date and title of each filed document;

(v) the date process was issued and returned, as well as
the date of service;

(vi) the date of each event and type and result of action;

(vii) the date of scheduled trials, hearings, and all other
appearances or reviews, including a notation indicating
whether the proceedings were heard on the record and
the name and certification number of the court reporter
or recorder present;

(viii) the orders, judgments, and verdicts;

(ix) the judge at adjudication and disposition;

(x) the date of adjudication and disposition; and

(xi) the manner of adjudication and disposition.

“Each notation shall be brief, but shall show the nature of
each paper filed, each order or judgment of the court, and the
returns showing execution. Each notation shall be dated with
not only the date of filing, but with the date of entry and shall
indicate the person recording the action.”

The county clerk is the clerk of the court for the Family Division and
keeps the records and indexes of actions. MCL 600.1007.
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In In re Lapeer County Clerk, 469 Mich 146 (2003), the Lapeer County Clerk
filed a complaint requesting superintending control based upon a Lapeer
Circuit Court Local Administrative Order that assigned duties of the
county clerk to the staff of the Family Division of the Circuit Court. The
Michigan Supreme Court dismissed the complaint for superintending
control but, under its authority to prescribe rules of practice and
procedure, provided guidance for courts in crafting future
administrative orders. 

The Michigan Supreme Court found that the clerk of the court must have
care and custody of the court records and must perform ministerial
duties that are noncustodial as required by the court. In regards to the
clerk’s custodial duties, the Michigan Supreme Court stated:

“[W]e conclude that the clerk has a constitutional obligation
to have the care and custody of the circuit court’s records and
that the circuit court may not abrogate this authority. See In
the Matter of Head Notes to the Opinions of the Supreme Court, 43
Mich 640, 643; 8 NW 552 (1880) (‘the essential duties [of a
constitutional officer] cannot be taken away, as this in effect
would result in the abolishment of the office . . .’).

* * *

The circuit court clerk’s role of having the care and custody of
the records must not be confused with ownership of the
records. As custodian, the circuit court clerk takes care of the
records for the circuit court, which owns the records.
Nothing in the constitutional custodial function gives the
circuit court clerk independent ownership authority over
court records. Accordingly, the clerk must make those
records available to their owner, the circuit court. The clerk is
also obligated to make the records available to members of
the public when appropriate.” Lapeer County Clerk, supra at
158, 160. (Emphasis in original.)

The Court stated the following in regards to the noncustodial ministerial
function of the clerk:

“[W]e hold that prescribing the exact nature of a clerk’s
noncustodial ministerial functions is a matter of practice and
procedure in the administration of the courts. Accordingly,
the authority to prescribe the specific noncustodial
ministerial duties of the clerk of the circuit court lies
exclusively with the Supreme Court under Const 1963, art 6,
§5.

As such, the judiciary is vested with the constitutional
authority to direct the circuit court clerk to perform
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noncustodial ministerial duties pertaining to court
administration as the Court sees fit. This authority includes
the discretion to create duties, abolish duties, or divide duties
between the clerk and other court personnel, as well as the
right to dictate the scope and form of the performance of
such noncustodial ministerial duties.” Lapeer County Clerk,
supra at 164. 

22.2 Access to Confidential Files

Access to court records. The general rule is that “[r]ecords of the juvenile
cases, other than confidential files, must be open to the general public.”
MCR 3.925(D)(1). Records created before June 1, 1988, are open only by
court order to persons with a legitimate interest. MCL 712A.28(1).

Confidential files. Confidential files are defined in MCR 3.903(A)(3)–(4).
Those rules state in relevant part as follows:

“(3) Confidential file means

(a) that part of a file made confidential by statute or
court rule, including, but not limited to,

* * *

(iii) the testimony taken during a closed
proceeding pursuant to MCR 3.925(A)(2) and MCL
712A.17(7);1

(iv) the dispositional reports pursuant to . . . MCR
3.973(E)(4);2

* * *

“(b) the contents of a social file maintained by the court,
including materials such as

(i) youth and family record sheet;

(ii) social study;

(iii) reports (such as dispositional, investigative,
laboratory, medical, observation, psychological,
psychiatric, progress, treatment, school, and police
reports);

1 See Section 9.4.
2 See Section 13.5.
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(iv)  Department of Human Services records;

(v) correspondence;

(vi) victim statements;

(vii) information regarding the identity or location
of a foster parent, preadoptive parent, relative
caregiver, or juvenile guardian.”

Petitions that the court has not authorized for filing do not fall within the
definition of “records” in MCR 3.903(A)(25)3 and are therefore
“confidential files.”

If a document from a juvenile’s confidential or “social” file is admitted
into evidence, that document becomes a “record,” as the definition of
“record” includes “exhibits.” MCR 3.903(A)(25).

Access to confidential files. MCR 3.925(D)(2) provides that confidential
files shall only be made accessible to persons found by the court to have a
legitimate interest. In determining whether a person has a legitimate
interest, the court must consider:

 the nature of the proceedings;

 the welfare and safety of the public;

 the interests of the juvenile; and

 any restriction imposed by state or federal law.

Restrictions imposed by state and federal law4 include 20 USC
1232g(b)(1) and MCL 600.2165, educational records; MCL 330.1748,
records of mental health services; 42 USC 290dd—2(a) and MCL
333.6111, records of federal or state drug or alcohol abuse prevention
programs; and MCL 333.17752, records of prescriptions.

“Person with a legitimate interest” includes a member of a Foster Care
Review Board. MCL 712A.28(4).

Court records and confidential files are not subject to requests under the
Freedom of Information Act, as the judicial branch of government is
specifically exempted from that act. MCL 15.232(d)(v).

Examination of records and reports under the Indian Child Welfare
Act. The ICWA provides each party in a foster care placement or a

3 See Section 22.1, above, for the definition of “records.”
4 See Sections 2.16–2.18.
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proceeding involving the termination of parental rights with the right to
examine “all reports or other documents filed with the court upon which
any decision with respect to such action may be based.” 25 USC 1912(c).

22.3 Records of Proceedings in Family Division

MCR 3.925(B) states that “[a] record of all hearings must be made.” That
subrule also requires that a record of all proceedings on the formal
calendar be made and preserved by stenographic recording or by
mechanical or electronic recording as provided by statute or MCR 8.108.
A plea of admission or no contest, including any agreement with or
objection to the plea, must be recorded. “Formal calendar” means
judicial proceedings other than a preliminary inquiry or a preliminary
hearing. MCR 3.903(A)(10).

If a record of a hearing is made by a recording device, transcription of the
hearing is unnecessary unless there is a request by an “interested party.”
MCL 712A.17a states that such a recording remains a permanent record
of the court. However, MCL 600.2137(3) requires courts to maintain
untranscribed recordings for 15 years in a felony case and 10 years in
other cases; if a record has been transcribed, the court need maintain a
recording for only one year.

22.4 Access to Records of Closed Protective Proceedings 
by Persons With a Legitimate Interest

If a hearing is closed under MCL 712A.17, the records of that hearing
shall only be open by order of the court to persons having a legitimate
interest. MCL 712A.28(2).5

22.5 Destruction of Family Division Records and Files

MCR 3.925(E) governs the destruction of Family Division files and
records. MCR 3.925(E)(1), which sets forth a general rule regarding
destruction of files and records, states as follows:

“The court may at any time for good cause destroy its own
files and records pertaining to an offense by or against a
minor, other than an adjudicated offense described in MCL
712A.18e(2), except that the register of actions must not be
destroyed. Destruction of a file does not negate, rescind, or
set aside an adjudication.”

5See Section 22.2, above (access to confidential files). 
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A “register of actions” is “the permanent case history maintained in
accord with the Michigan Supreme Court Case File Management
Standards.” MCR 3.903(A)(26). See Section 22.1, above, for a description
of the contents of the register of actions.

MCR 3.925(E)(3) sets forth the rule applicable to child protective
proceeding records:

“(3) Child Protective Files and Records.  

“(a) The court, for any reason, may destroy child
protective proceeding files and records pertaining to a
child, other than orders terminating parental rights, 25
years after the jurisdiction over the child ends, except
that where records on more than one child in a family
are retained in the same file, destruction is not allowed
until 25 years after jurisdiction over the last child ends. 

“(b) All orders terminating parental rights to a child
must be kept as a permanent record of the court.”
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